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In Rape Reform Legislation
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I. InTRODUCTION

As of 1980, every state has considered, and
most states have passed, some form of rape reform
legislation. The reform legislation has usually
been lobbied through state legislatures by a coali-
tion of feminists and law-and-order groups.! The
articulated purposes of the new laws are to in-
crease the number of rape convictions and to en-
sure that the interests of victims are respected in
the criminal justice process. The passage of new

® Leigh Bienen is Director of the Special Projects
Section of the New Jersey Department of the Public
Advocate. Research for this Article was partially sup-
ported by the New Jersey State Law Enforcement and
Planning Agency, Special Projects Grant No. A-C:10-16-
78 (July 1, 1978—October 11, 1979) and Grant No.
A-C:10-18-79 (October 12, 1979—November 28, 1980).
Some of the material in this Article is drawn from H.
FEwp & L. BiENeN, Jurors anD RapE: A StuDY IN
PsyvcHoLoGY AND Law (Lexington Books, D.C. Heath &
Co.; Copyright 1980, D.C. Heath & Co.).

This Article is a continuation of a series of articles,
published by the Women’s Rts. L. Rep., dealing with
rape reform legislation in the United States.

3 WoMmexs Rrs. L. Rep. 45-57 (Winter 1976)
[hereinafter cited as Rape I] consisted of commentaries
on the legislative history of the New Jersey and Penn-
sylvania rape statutes, on federal law regarding rape,
and on recent Supreme Court decisions.

3 Women’s Rts. L. Rep. 90-137 (Spring/Summer
1977) [hereinafter cited as Rape II] consisted of a state-
by-state summary of the rape laws in chart form, a
proposed model sex offense statute and commentary on
the statutory changes through 1975.

This Article [hereinafter cited as Rape III] is a
survey of national trends in rape reform legislation since
1976.

A supplement [hereinafter cited as Rape IV] to this
issue of the Women's Rrs. L. Rep. is an updated and
more extensive state-by-state analysis of the sex offense
laws through 1979. Rape IV also contains detailed state-
by-state historical summary of legislative changes in the
rape laws from their earliest codification. Ordering in-
formation is on page 164 of this issue.

The author would like to thank the editors of the
WomeNs Rts. L. Rep., especially Marilyn Kline and
Betsy Imholz, Articles Editors. Special thanks are also
extended to Camille Trotto and to Alba Conte for their
assistance. Ms. Conte, a student at University of Penn-
sylvania Law School, was employed at the Special Proj-
ects Section during the summer of 1980. Research on
cases concerning rape by impersonating a husband was
done by Ms. Conte.

1. If feminists had not allied themselves with law-
and-order groups, the recent backlash against the wom-
en’s movement might have blocked the enactment of
reform legislation in many states. The sheer volume of
legislative activity might lead to the impression that the
reform efforts have been overwhelmingly successful; a
closer examination reveals that, in fact, states have cau-
tiously selected from a variety of reform objectives.
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laws, the reform process, and the socialization
efforts directed at professionals, educators, and
police have generated an enormous amount of
literature.? This literature, combined with popu-
lar discussion, has increased pressure for further
reform. Rape reform legislation, nevertheless, is
still controversial. The vast majority of state leg-
islators are male; and the legislative committees
where the drafting and amending processes occur
are often, if not always, controlled by older, more
conservative men.?

Passage of rape reform legislation has involved
considerable grass roots lobbying in the state leg-
islatures, with national coordination provided by
the National Organization for Women (NOW)
National Task Force on Rape. Local women have
become familiar with the voting records of their
local legislators. The lobbying effort has been
similar to lobbying efforts conducted by other spe-
cial interest groups. Feminists have sought sup-
port from traditional political organizations, such
as the League of Women Voters and the American
Civil Liberties Union.* The expertise and political

2. Eg., S. BROWNMILLER, AGAINST Our WL
(1975); Feild & Bamett, Forcible Rape: An Updated
Bibliography, 68 J. Crim. L. & CriMiNoLocy 146 (1977)
(bibliography listing 371 items). A bibliography com-
piled in 1980 would have twice as many entries. The
Feild and Barnett bibliography is especially useful to
lawyers because it includes numerous references to litera-
ture in the social sciences and in medicine as well as to
books and articles written for a general audience. In
the past few years, the amount of published literature
concerning the psychology and treatment of sex offenders
has also markedly increased. See, e.g., A. GrotH, MEN
Waxo Rapre (1979).

3. Men are rarely committed to the enormous po-
litical effort required to enact rape reform legislation.
There are exceptional cases: in New Jersey, during the
effective debate on rape reform legislation, membership
in the two decisive legislative committees was exclusively
male; both committee chairmen were personally com-
mitted to the National Organization for Women (NOW)
refoorm bill, and both chairmen went to considerable
lengths to defeat committee amendments which would
have substantially curtailed the objectives of the reform-
ers. In contrast, a number of states have passed legis-
lation concerning the pornographic exploitation of chil-
dren with minimal political effort. Such legislation was
drafted at the federal level and passed by a number of
states with almost no opposition. See, e.g., Hawau REv.
Stat. §§ 707-750, -751 (Supp. 1979); N.J. STAT. ANN.
§ 2C:24-4 (West Pamph. 1980).

4. The particular constellation of political alliances
varied enormously from state to state. In some states,
the American Civil Liberties Union played a more active
role than citizen groups or law enforcement agencies,
which were primarily interested in legislation which
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sophistication of such groups were probably criti-
cal to success in several states. In every state
which has passed some form of rape reform leg-
islation, the particular compromise between leg-
islators and lobbyists reflected the balance between
the political pressures exerted by reformers and
the legislature’s perception of the need for reform.
In some states, reform efforts were demonstrably
more successful than in others.’

This Article analyzes legislative changes in the
area of rape reform since 1976. Sections II and
[II outline national trends and discuss reform ob-
jectives.  Sections IV through VII discuss the
trends in specific areas of reform: the consent
defense, the spousal exception, changes in the
statutory age, and the rape reform evidence stat-
utes. Section VIII traces the experience of re-
form in New Jersey. Section IX summarizes the
implications of rape reform legislation.

II. NaTionaL TrENDs IN RAPE REFORM
LEGISLATION

During the 1976, 1977, 1978, and 1979 legisla-
tive sessions, an enormous amount of legislation
affecting rape was passed at the state level. Dur-
ing this period, thirty-two states amended their
rape statutes or their laws governing sex offenses.’®
Some of these states passed only technical amend-
ments or made minor changes.” Many states
passed legislation entirely rewriting their laws
governing rape.8 Despite the variety of new stat-
utes, however, certain national trends are discern-

ible.

would increase convictions and lengthen criminal sen-
tences.

5. Compare Coro. Rev. Stat. § 18-3-401 to -410
(Repl. 1978) with D.C. Cope Ann. § 22-2801 (1973)
and Ga. CopeE AnN. § 26-2018 (1978).

6. The following states have made some legislative
change in their rape laws since research on Rape II was
completed in early 1976: Alabama, Alaska, Arizona,
California, Delaware, Georgia, Idaho, Illinois, Iowa, Kan-
sas, Kentucky, Louisiana, Maryland, Massachusetts, Min-
nesota, Montana, Nebraska, Nevada, New Jersey, New
Mexico, New York, North Carolina, North Dakota,
Oregon, South Carolina, South Dakota, Tennessee, Utah,
Vermont, Virginia, West Virginia, and Wyoming.

7. E.g., IrL. AnN. StaT. ch. 38, §§ 11-1 to -5
(Smith-Hurd 1979); Kan. Star. §§ 21-3501 to -3508
(1974 & Supp. 1978); Minn. StaT. ANN. §§ 609.341 to
.345 (West Supp. 1979).

8. E.g., S.C. CopeE §§ 16-3-651 to -659.1 (Supp.
1979); Tex~. Cope Ann. §§ 39-3701 to -3710 (Supp.
1980). California has introduced most major reforms,
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The Michigan Criminal Sexual Conduct Statute,
enacted in 1975,° continues to be the most im-
portant model for reform, although most states
do not adopt the provision of the Michigan statute
which totally precludes the admissibility of evi-
dence of the prior sexual conduct of the victim
with third parties.”® The trend toward defining
prohibited sexual conduct as both more than, and
less than, what would have constituted rape under
former law continues. Sexual penetration in re-
form statutes includes acts other than penile-
vaginal intercourse.'* Carnal knowledge in the
traditional statutes included only penile-vaginal
intercourse as the criminal act; the emphasis upon
penetration in reform statutes is a carry-over from
former law.

Redefinition of rape in specific terms remains a
primary reform objective. Many reform statutes
define the offense in terms of objective circum-
stances in order to move the focus of the trial
away from the victim’s behavior and character.
Rape reform statutes commonly replace the single
crime of rape, or replace the two crimes of rape
and statutory rape with a series of graded offenses;
statutes also include lesser offenses which carry
minor penalties. Many states define offenses in
terms of degrees in order to establish gradations
of penalties for various prohibited acts.'’* Some

including sex-neutrality and the abolition of the spousal
exception, by adding new offenses without repealing its
traditional rape statute. CaL. PeEnaL Cope §§ 261 to
289 (West 1970 & Supp. 1980).

9. Mica. Comp. Laws Ann. §§ 750.520a to .5201
(Mrich. StaT. AnN. §§ 28.788(1) to .788(12) (Callaghan
Cum. Supp. 1980)).

10. MicH. Comp. Laws Ann. § 750.520 (MicH. StAT.
Ann., § 28.788 (Callaghan Cum. Supp. 1980)). See
discussion in text surrounding note 159 infra.

11. The definition of sexual penetration in the Michi-
gan Criminal Sexual Conduct Statute was the first such
definition and is often the source of later provisions.
“Sexual penetration means sexual intercourse, cunnilingus,
fellatio, anal intercourse, or any other intrusion, however
slight, of any part of a person’s body or of any object
into the genital or anal openings of another person’s
body, but emission of semen is not required.” MicH.
Comp. Laws ANN. § 750.520a(h)(MicH. STAT. ANN.
§ 28.788(1) (h) (Callaghan Cum. Supp. 1980)).

12. Avra. Copk tit. 13A, §§ 13A-6-61 to -64, -66, -67
(1977 & Supp. 1979); Araska StaT. §§ 11.41.410 to
430 (1979); Amrk. Stat. Ann. §§ 41-1804 to -1806,
-1808, -1809 (1977); Coro. Rev. StaT. §§ 18-3-402 to
-404 (Repl. 1978); Conn. Gen. StaTr. Ann. §§ 53a-70
to -73a (West Supp. 1979); Der. CobeE ANN. tit. 11,
§§ 76-763 to -766 (1979); Hawau Rev. StaT. §§ 707-
730 to -732, -736, -737 (Repl. 1976 & Supp. 1978); lowa
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states, however, accomplish a similar result by
increasing penalties for specific aggravating cir-
cumstances.!®

The theory behind reducing penalties is that
juries have been reluctant to convict for rape
when the penalty for rape is as severe as the
penalty for murder. The arguments for reduced
penalties were based upon research into the im-
position of the death penalty for rape. During
the 1960’s, when the death penalty cases were
before the Supreme Court, the argument was con-
vincingly made that the death penalty for rape,
and even for assault with intent to commit rape,
was overwhelmingly imposed upon black males
for alleged offenses against white women.'* The

Cope AnN. §§ 709.2 to .4 (West 1979); Ky. REv. StaT.
§§ 510.040 to .060 (1975); Mp. Crim. Law CobDE ANN.
§§ 462 to 464C (Supp. 1979); Micr. Comp. Laws ANN.
§§ 750.520b to .520e (Micu. StaT. AnN. §§ 28.788(2)
to .788(5) (Callaghan Cum. Supp. 1980)); MINN. STAT.
AnN. §§ 609.342 to .345 (West Supp. 1979); Mo. Ann.
Stat. §§ 566.040, .050, .070, .080, .100, .120C (Vernon
1979); Nes. Rev. Star. §§ 28-319 to -320 (Supp. 1978);
N.Y. PenvaL Law §§ 130.25, .30, .35, .55, .60, .65 (Mc-
Kinney 1975); N.C. Gen. StaT. §§ 14-27.2 to .6 (Supp.
1979); Oxkra. StaT. ANN. tit. 21, § 1114 (West 1958);
Or. Rev. Stat. §§ 163.355, .365, .375 (Repl. 1977); S.C.
Cope §§ 16-3-652 to -655 (Supp. 1979); TeEnNN. CobE
Ann. §§ 39-3703 to -3706 (Supp. 1979); V.I. CobE ANN.
tit. 14, §§ 1701 to 1703 (1964 & Supp. 1978-79); WasH.
Rev. Cope ANN. §§ 9A.44.010 to .090 (Supp. 1980-81);
W. Va. CopE §§ 61-8B-3 to -8 (1977); Wis. Star. AnN.
§§ 940.225(1), (2), (3), (3m) (West Supp. 1978-79);
Wryo. Stat. §§ 6-4-302 to -306 (1977).

13. E.g., Utau CopeE AnN. § 76-5-405 (Repl. 1978)
(defining aggravated sexual assault as rape or sodomy,
or an attempt in which the actor causes serious bodily
injury or threatens kidnapping, death, or serious bodily
injury to be inflicted imminently on anyone).

14. The data support the proposition that the im-
position of the death penalty for rape has historically
been an invidious discrimination on the basis of race.
Most data were collected in the 1960°s by researchers
who went to the records of individual state courts and
laboriously obtained information on individual cases. B.
PreTTYMAN, DEATH AND THE SUPREME Court (1961);
Wolfgang & Riedel, Race, Judicial Discretion and the
Death Penalty, 407 AnnaLs 120 (1973). In some states,
racial discrimination was made explicit by statute. E.g.,
Alabama (Code of 1852 provided death penalty for
slave or free negro who raped a white woman); Arkansas
(Code of 1838 provided death penalty for assault with
intent to commit rape if actor was a negro or mulatto);
Georgia (Compilation of 1861 provided separate penalty
structure for offenses against slaves and free persons of
color); Kansas (Compilation of 1855 provided that a
negro or mulatto who raped or attempted rape of a white
woman would be punished by castration at expense of
defendant); Kentucky (1802 Code provided penalty
of a term of years applicable to whites only, and
death penalty for a slave who raped a white woman,
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Model Penal Code commentary, on the other hand,
recommended reduced penalties because of the
commentators’ concern with false complaints and
with inappropriately imposed criminal penalties
for consensual sexual behavior.!® For a variety
of reasons, then, the reduction in penalties and
the introduction of gradations of penalties were
incorporated in most reform legislation. Grada-
tions of penalties also allowed for the discrete
punishment of specific acts, short of intercourse,
as sexual contact offenses. Formerly, such offenses
had to be charged under the laws governing at-
tempts, assaults with intent, lewdness, or “de-
bauching and impairing the morals of a minor.” *®
A significant minority of reform states, however,
also adopted mandatory minimum terms and a
statutory prohibition on the imposition of sus-
pended sentences or probationary terms for repeat
offenders. This trend is in contrast with concur-
rent trends in reduction in penalties incorporated
in the majority of reform statutes.!”

Code of 1813 provided death penalty for slave who
attempted rape of a white woman); Mississippi (statute
passed in 1857 provided death penalty for a slave who
raped or attempted carnal connection with a white female
under 14); Missouri (statute of 1825 provided castration
for rape or attempted rape by a negro or mulatto);
Tennessee (1858 law provided death by hanging for
rape by a slave or a free person of color upon a free
white female); Virginia (death penalty for rape codified
in 1792. Castration was permitted of a slave who at-
tempted to ravish a white woman. The revised code
of 1819 established two-tiered penalty structure: for
slaves—rape, punishable by death; carnal knowledge of
a girl under 10, death or castration; attempt to ravish,
castration; for free persons—rape, 10-21 years; carnal
knowledge of a girl under 10, 1-10 years. 1823 law
provided death by hanging of any slave, free negro or
mulatto who attempted to ravish a white woman). Nor
were such distinctions only in Southermn states, e.g.,
Pennsylvania (code in effect in 1700 provided the death
penalty for negroes if the offense were committed upon
a white woman or maid).

15. MoperL. PEnNaL Cope § 207.4, Comment (Tent.
Draft No. 1, 1953 & Tent. Draft No. 4, 1955).

16. In New Jersey, for example, prior to the enact-
ment of rape reform legislation, oral/genital acts with
children or manual genital acts with children could only
be charged as lewdness or impairing the morals of a
minor under N.J. StaT. Ann., §§ 2A:96-3, -4 (repealed
by N.J. Stat. Ann. § 2C:98-2 (West Pamph. 1980)).
The maximum penalty for these offenses was three years
or a fine of not more than $1000; it was the same as the
penalty for an act of exposure.

17. E.g., N.J. Stat. Ann. §§ 2C:14-2, -3a, 43-6
(West Pamph. 1980) (drastically reducing the maximum
penalties for all sex offenses; however, a mandatory mini-
mum five-year term without parole or probation was in-
troduced for offenders convicted of a second sex offense).
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Rape reform statutes in many states have re-
placed the term rape with a reformulation of the
offense in terms of sexual assault,'® sexual battery,
or criminal sexual conduct.?® Twenty-eight juris-
dictions, however, including some states which
have passed reform legislation, continue to define
a crime called rape.* The District of Columbia

18. Avraska Star. §§ 11.41.410 to .430 (1978);
Ariz. Rev. Stat. Ann. § 13-1406 (1978); Coro. Rev.
Stat. §§ 18-3-402 to -404 (Repl. 1978); Conn. GEN.
StaT. ANN. §§ 53a-70 to -73a (West Supp. 1979); Nes.
Rev. StaT. §§ 28-408.03, .04 (Supp. 1978); NEev. Rev,
Start. §§ 200.366, .373 (1977); N.H. Rev. StaT. ANN.
§§ 632-A:2 to -A:4 (Supp. 1977); N.J. STaT. ANN.
§ 2C:14-2 (West Pamph. 1980); VT. STAT. ANN. tit.
13, §§ 3252, 3253 (Supp. 1979); W. Va. Cope §§ 61-
8B-3 to -5 (Supp. 1978); Wis. StaT. Ann. §§ 940.225(1)
to (3m) (West 1958 & Supp. 1979); Wyo. StarT. §§ 6-4-
302 to -305 (1977).

19. Fra. StaT. Ann. § 794.011 (West 1976); S.C.
CopE § 16-3-651 (Supp. 1979).

20. MicH. Comr. Laws Ann., §§ 750.520a to .520e
(Micu. Stat. AnN. §§ 28.788(1) to .788(5) (Callaghan
Cum. Supp. 1980)); Mimnn. StaT. Ann. §§ 609.341 to
.345 (West Supp. 1980); S.C. Cope §§ 16-3-651 to -655
(1977 & Supp. 1979); Tenn. CopeE ANN. §§ 39-3701 to
-3710 (1977 & Supp. 1980).

21. Ara. Cope tit. 134, §§ 13A-6-61 to -62 (1977)
(two degrees); Ark. STaT. ANN. § 41-1803 (Repl. 1977
& Supp. 1979); Car. PenaL Cope § 261 (West 1970 &
Supp. 1978); DeL. CopE ANN. tit. 11, §§ 763, 764 (Repl.
1979) (two degrees); D.C. CopeE AnN. § 22-2801 (1967
& Supp. 1978); Ga. Cope AnN. §§ 26-2001, -2018 (1978
& Supp. 1979) (rape and statutory rape); Hawam REev.
Stat. §§ 707-730 to -732 (Repl. 1976 & Supp. 1978)
(three degrees); Ipano Copoe § 18-6101 (1979); ILi.
AnN. StaT. ch. 38, § 11-1 (Smith-Hurd 1979); I~p.
CopE ANN. § 35-42-4-1 (Burns Supp. 1979); Kan. StaT.
§ 21-3502 (1974 & Supp. 1978); La. REv. STAT. ANN.
§¢ 14:41 to :43 (West 1974 & Supp. 1979) (aggravated
rape, forcible rape, and simple rape); ME. Rev. StarT.
tit. 17-A, § 252 (Pamph. 1980); Mp. Ann. Cope art. 27,
§§ 462, 463 (Repl. 1976 & Supp. 1979) (two degrees);
Mass. GEn. Laws ANN. ch. 265, §§ 22, 23 (West Supp.
1979) (rape, rape of a child, rape and abuse of a
child); Miss. Cope Ann. §§ 97-3-65, -67 (1973 & Supp.
1979) (rape, rape of a chaste female over 12 and under
18); Mo. Ann. StaT. § 566.030 (Vernon 1979); N.Y.
PenaL Law §§ 130.25, .30, .35 (McKinney 1975 & Supp.
1979) (three degrees); N.C. GeN. StaT. §§ 14-27.2, .3
(1969 & Supp. 1977) (two degrees); Or. REv. STAT.
§§ 163.355, .365, .375 (Repl. 1977) (three degrees);
Pa. StaT. Anw. tit. 18, §§ 3121, 3122 (Purdon 1973 &
Supp. 1978-79); P.R. Laws Ann. tit. 33, § 4601 (1989
& Supp. 1978); S.D. CompiLEp Laws Ann. § 22-22-1
(1979); Tex. PeNaL Copbe ANN. tit. 5, §§ 21.02, .03
(Vernon 1974 & Supp. 1979); Utan Cope ANN. § 76-5-
402 (Repl. 1978 & Supp. 1979); V.I. Cobe Anw. tit. 14,
§§ 1701 to 1703 (1964 & Supp. 1979); Va. CopE § 18.2-
61 (1975 & Supp. 1979); WasH, ReEv. CopE AnN. §§ 9A.
44.040 to .090 (Supp. 1980-81) (three degrees of rape
and three degrees of statutory rape).

Apollo and Daphne

Courtesy of New York Public Library

does not mention the word rape in the title of the
offense, but the offense as defined is the traditional
offense of common law rape: carnal knowledge of
a female forcibly and against her will** Prior to
1975, most states had rape statutes derived from
the English common law offense of rape.?* The
Elizabethan rape statute did not define the acts
constituting the offense.** 1In the United States,

22. D.C. CopE ANN. § 22-2801 (1967 & Supp. 1978)
(“Definition and penalty: Whoever has carnal knowledge
of a female forcibly and against her will or camally
knows and abuses a female child under 16 years of age
is guilty of rape.”).

23. E.g., North Carolina Law of 1818, which declared
the Elizabethan rape statute, 18 Eliz. 1, ¢ .7 (1576), to
be in force in North Carolina; New Jersey Crimes Act
of March 16, 1796, which essentially codified the Eliza-
bethan rape statute. In the 17th and 18th centuries,
states also passed omnibus legislation declaring the com-
mon law of England to be in effect.

24. The Elizabethan rape statute merely stated that
rape was a felony and prohibited the defense of benefit
of clergy. 18 Eliz. 1, ¢ .7, §§ 1, 4 (1576). See Rape I
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the legislative development began with the statu-
tory adoption of the common law offense, followed
by a recodification or statutory redefinition during
the nineteenth century.® Even before the move-
ment for legislative reform in the late 1970s, rape
was a crime defined by statute in the majority of
jurisdictions. Some states which have adopted re-
form legislation while keeping the term rape, now
define a crime inconsistent with the traditional
definition of the offense under English common
law. Homosexual assaults,?® attacks upon male
victims,?” acts other than sexual intercourse,?® sex-
ual assaults with an object,?® and sexual assaults
upon some categories of spouses® are now in-
cluded in the definition of rape in many states.

In the period between 1960 and 1975, a number
of states adopted reformed criminal codes; these
reforms included a revision of the law regarding
sex offenses and were based upon the American
Law Institute’s Model Penal Code.®® Several as-

at 45, n.1. The crime was the common law crime of
rape. There was no statute defining the offense in Britain
until the Sexual Offenses Act, 1956, 4&5 Eliz. 2, ¢ .69,
§§ 1-50. The element of the offense was defined by
case law as carnal knowledge (sexual intercourse) by a
man upon a woman not his wife without her consent;
the law also required that an act of penetration have
occurred.

25. The 19th century codifications usually called the
prohibited act carnal knowledge, which was defined by
case law as sexual intercourse with a requirement of
penetration. The statutory definitions in American law
often described circumstances which were deemed to
indicate the absence of consent. See, e.g., the California
Penal Code of 1872, which became the model for a
number of western and southwestern states.

26. E.g., Inn. CopE ANN. § 35-42-4-1 (Burns Supp.
1977).

27. E.g., Mp. ANN. CopE art. 27, §§ 462, 463 (Supp.
1979).
28. E.g., N.J. Stat. AnN. § 2C:14-1 (West Pamph.
1980).
29. E.g., S.D. ComriLep Laws ANN. § 22-22-2
(Supp. 1978).

30. E.g., ALaska StaT. § 11.41.445(a) (1978).

31. Moper. PenaL Cope (Proposed Official Draft,
1960) [hereinafter cited as MopeL PenarL Cope]. As of
1980, 39 states had adopted revised criminal codes based
on the MopeL PenaL Cope. Most states followed the
MopeL Penar Cope only in selected aspects of the re-
visions. The experience of New Jersey is typical. Its
code closely follows the MoperL PenaL Cobe in those
chapters which define intent, liability, general principles,
and jurisdiction. The definitions of most substantive of-
fenses also follow the MopeL PenaL CobE, except where
additions incorporate special provisions from New Jersey
case law and statutes. The MopeL PeNaL Cobe chapter
on sex offenses was replaced with rape reform legislation
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pects of this model rape statute differ significantly
from rape reform statutes drafted after 1975. The
Model Penal Code rape statute included some pro-
visions which anticipated the reforms of the 1970’s;
such a provision was the introduction of sex-neu-
trality for minor offenses and the definition of a
series of graded offenses.®> The statutory corrobo-
ration requirement for all offenses except forcible
rape,® the mistake as to age provision,* the prompt
complaint requirement,*®® and the statutory refer-
ences to sexually promiscuous complainants ** were
Model Penal Code provisions which were incom-
patible with the goals of feminists lobbying for
rape reform legislation. Consequently, most states
which have adopted substantive criminal code
reform, following to a greater or lesser extent the
Model Penal Code, have not adopted all of the
provisions of the Model Penal Code concerning
sex offenses.®” Several states have adopted the
Model Penal Code formulation of consent *® and
one of the Model Penal Code definitions of the
offense.?® A number of states, however, in effect
adopted the Model Penal Code rape statute when

based upon the Michigan Criminal Sexual Conduct Stat-
ute. The chapters on sentencing are new; they follow
neither prior New Jersey law nor the MobeErL PENAL
CobE.

32. For example, the MopeL PeENAL Cope defined a
crime called sexual assault. Under the MopeL PeNaL
Copk, the offense was a relatively minor sexual contact
offense. Reformers in the 1970’s began with the concept
of sexual assault, redefined it, and used the revised defini-
tion to replace rape as the principal sex offense. Com-
pare MopeL PeNaL CobpE, supra note 31, § 213.4 with
N.J. STaT. Ann. § 2C:14-1 (West Pamph. 1980).

33. MoperL PenarL Cobg, supra note 31, § 213.6(6).

34. Id., § 213.6(1).

35. Id., § 213.6(5).

36. Id., § 213.6(4).

37. Pennsylvania, for example, enacted a revised
criminal code in 1972, following the MopeEL PENAL CopE
and including its rape statute. In 1973, the mandatory
jury instruction was repealed. In 1976, lobbyists for a
reform bill were able to persuade the legislature to repeal
only the common law corroboration requirements and the
statutory prompt complaint requirement, and to eliminate
the mistake as to age provision for victims under 14.
Pub. L. 339, No. 115, § 2 (1973) (repealing Pa. STaT.
ANN. tit. 18, § 3106 (Purdon 1973)); Pub. L. 120, No. 53,
§§ 1, 2 (1976) (amending Pa. STAT. ANN. tit. 18, §§
3102, 3104, 3105 (Purdon 1973); reinstating Pa. STAT.
ANN. tit. 18, § 3106 (Purdon 1973); enacting Pa. STAT.
AnN. tit. 18, § 3107 (Purdon Supp. 1979-80)).

38. E.g., Ariz. Rev. StaT. Ann. § 13-401(5) (1978);
N.Y. PenaL Law § 130.05 (McKinney 1977) (strongest
provision in effect from the point of view of defendants);
WasH. REv. CobE ANN. § 9A.44.010(6) (Supp. 1980-81).

39. E.g., Ky. Rev. Star. § 510.010 (1975).
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they adopted a revised criminal code based upon
the Model Penal Code.*’

Despite the fact that the Model Penal Code’s
formulation of sex offenses was based upon a
1950’s view that rape was a crime fantasized by
pseudo-victims, the Model Penal Code provisions
concerning sex offenses contained several impor-
tant changes which were incorporated in the rape
reform statutes drafted by feminists in the middle
and late 1970’s. The Mode! Penal Code decrimi-
nalized consensual homosexual conduct between
adults and formulated some crimes, but not rape,
in sex-neutral terms. The Model Penal Code
defined a series of minor crimes: it defined the
crime of sexual assault which prohibited sexual
contact between children and adults. The Model
Penal Code also attempted to introduce objective
definitions of rape, although the emphasis upon
consent vitiated this goal. The Model Penal Code
introduced gradations of offenses; and while one
reason for the gradations was the presumed con-
sent of the victim, rape reform legislation retained
the idea of creating a series of crimes, each de-
fined by distinct prohibited acts and carrying
discrete penalties. All penalties were reduced. The
Model Penal Code also, however, codified the
common law doctrines of prompt complaint, cor-
roboration, and mistake as to age,*" despite the
fact that the adoption of such provisions would
have been contrary to the law of most states in
1960.

In some instances, the fact that the Model Penal
Code contained blatantly sexist provisions helped
activists lobbying for rape reform legislation.*?
Lobbyists for reform bills could compromise by
agreeing to relatively unobjectionable Model Penal
Code provisions and by pointing out that the
blatantly sexist commentary to the Model Penal
Code sex offense provisions was contradicted by
the alarming increase in forcible rape in the 1970’s.
The fact that the Model Penal Code rape provi-
sions were not sex-neutral also made it easier to
argue that the Model Penal Code was out of date.

40. E.g., Hawanr Rev. Star. §§ 707-730 to -742
(Repl. 1976 & Supp. 1980) (amended in 1979 to define
the offense in sex-neutral terms); Me. Rev. StaT. tit.
17-A, §§ 251-255 (Pamph. 1980); Pa. STaT. AnN. tit. 18,
§§ 3101-3107, 3121-3127 (Purdon 1973 & Supp. 1978-
79).

41. See MopeL PeExaL Cobke § 213.6 Comment (Tent.
Draft No. 4, 1955).

42, Id. at § 213.0-.6.
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If there had been no comments and if the Model
Penal Code had not included a statutory corrobo-
ration requirement, a prompt complaint require-
ment, and a mistake as to age provision, the Model
Penal Code might have accomplished some of the
objectives of the feminists who lobbied against its
adoption in most states in the late 1970s. In
New Jersey, political pressure exerted upon the
legislature to pass criminal code reform carried
along rape reform legislation. Reformers in New
Jersey had tried unsuccessfully in three previous
years to get rape reform legislation passed. The
Model Penal Code remains a significant influence,
and those lobbying for rape reform legislation
should be familiar with its provisions. Serious
ambiguities and contradictions may arise when
rape reform legislation is part of a revised criminal
code based primarily upon the Model Penal
Code.*®

III. Tue GoaLs oF RAPE REFORM LEGISLATION

Perhaps because reformers in the area of rape
legislation have not understood the workings of
the criminal justice system, legislative reforms
have been drafted with the presumptions that
cases are disposed of at trial. The popular image
of the courtroom emphasizes the drama of the
adversarial process. Few cases, however, go to
trial and exemplify this model. When the cases
go to trial and are then reported in the news-
papers, the public is left with the erroneous im-
pression that the vast majority of lawsuits are
settled in a courtroom. In fact, the realities of
the criminal justice disposition process are those
of small group dynamics.** The same participants

43. The New Jersey Code of Criminal Justice [herein-
after cited as code] includes a general definition of con-
sent which implicitly applies to its sexual assault pro-
visions. The sexual assault provisions of the code never
mention the word consent, nor is it defined specially in
the section of the code dealing with sex offenses. The
mandatory sentence for second offenders contradicts the
general sentencing provisions of the code. The intent
requirements for sexual assault are not spelled out in terms
of the carefully formulated definitions of intent incorpo-
rated in the code. The courts’ interpretation of these
ambiguities will be critical to the success of reform goals.

44. For a discussion of courts in terms of functional
analysis, see R. NimMmer, THE NATURE OF SYSTEM
CuanGE: RerForm Impact i THE CrRIMINAL COURTS
(1978) (the discussion in Chapter 2 is especially rele-
vant). See also CrRiMINAL Justice: LAaw aND PorrTics
(G. Cole ed. 1972); Law, JUSTICE AND THE INDIVIDUAL
SocieTy: PsycHorLocrtaL anp Lecar Issues (J. Tapp &
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face each other day after day. The jury trial is
a rarity; indeed, any sort of trial is an exception.
Reforms, therefore, which are developed for the
model of a jury trial, in which issues of fact and
law are contested, will not affect the informal
system which accounts for the majority of criminal
dispositions.  During the criminal disposition
process, prosecutors, defense attorneys, judges,
defendants, witnesses, court clerks, and victims
interact in a variety of ways. Operational deci-
sions are usually made by prosecutors and defense
attorneys, who are themselves influenced and con-
strained by the other actors as well as by a number
of institutional factors, such as court delay, which
are beyond their control. The wording of a par-
ticular statute is not the single, or perhaps even
a determinative, factor in decisionmaking. Al-
though an attorney cannot ignore the definition
of the crimes with which his or her client is
charged, other factors can influence the final dis-
position of the case. The defense attorney and
the prosecutor are influenced by their perceptions
of each other, the judge, the defendant, the vic-
tim, and other witnesses, as well as by a number
of institutional factors which have nothing to do
with the individual characteristics of the case or
with the fact that the case involves sexual assault.
The system is one in which there is a great deal
of informal discretion exercised by all actors.
Formal rules, procedural requirements, and statu-
tory definitions do not, by themselves, determine
outcome.

In theory, each actor in the process controls a
part of the judicial process. The prosecutor con-
trols the severity of the charge, the defense at-
torney controls the choice of defense issues or
strategies, and the judge controls the meting out
of sentence. In fact, however, each participant
is aware of the strategic positions of the other two
actors. The judge, for example, knows the sen-
tence must bear some relationship to sentences
given to offenders who share similar characteris-
tics and who were convicted of the same offense.
Practices, too, may vary enormously among juris-
dictions. In one court, a judge may exercise
strong personal control. In another county, the
Public Defender’s Office may enjoy special pres-

F. Levine eds. 1977); M. HeumMAaNN, PLEA BARGAINING:
TueE EXPERIENCE OF PROSECUTORS, JUDGES AND DEFENSE
Atrorneys (1978) (especially Chapter 4, “Adapting to
Plea Bargaining: Defense Attorneys”).

Bienen/ RAPE REFORM LEGISLATION 177

tige. In some cities, the prosecutor may have a
great deal of political power. Whatever the par-
ticular distribution of power within the informal
network, however, the actors are primarily inter-
ested in two factors: preserving ongoing relation-
ships and minimizing time and effort.

While reform of the rape laws has proceeded
apace in the legislatures, it is unknown whether
the impact of reform has conformed to the ex-
pectations of the reformers. One knowledgeable
commentator has suggested that there is no con-
sistent, systemwide set of policy objectives on the
part of advocates for rape reform legislation:

But is there a shared criminal justice goal in
regard to rape? If there is, what is it? To
stop rape? To convict all offenders, or to
convict some offenders as “examples”? To
protect women? To symbolize community
approbation of sexual assault? As an observer
of the criminal justice institutions, I have be-
gun to doubt that the goals are either very
clear or even shared to the extent that agen-
cies are really functioning interdependently.
The goals of organizational self-preservation
appear to predominate, and often to divide
the “system” into feudal preserves.*

The principal goals of rape reform legislation can,
however, be grouped into the following categories:
goals associated with the redefinition of the of-
fense, goals associated with the repeal of the
spousal exception, goals associated with the pro-
tection of the victim at trial, goals associated
with changes in the penalty structure, and goals
associated with changes in the statutory age.

A. Goals Associated with the Redefinition of
the Offense

Reforms having this goal include redefining rape
as sexual assault, redefining the crime in sex-neu-
tral terms, and recategorizing the acts which con-
stitute the most serious offense as more than or
less than what was penalized under the former
sex offenses. The major innovations can be fur-
ther subdivided into changes in definitions of of-
fenses involving adults and changes in definitions

45. Research into Violent Behavior: Overview and
Sexual Assaults, Hearings Before the Subcomm. on Do-
mestic and International Scientific Planning, Analysis and
Co-operation of the Comm. on Science and Technology,
95th Cong., 2d Sess. 427 (1978) [hereinafter cited as
Hearings] (statement of Jan Ben Dor).



of offenses involving children. In terms of the
general goals of feminists who lobbied for rape
reform legislation, the central questions are: Are
certain actors being prosecuted and convicted for
behavior which would not have resulted in a con-
viction under prior law? Are there persons who
would have been convicted or prosecuted under
the prior law who would not be subject to prose-
cution under a reform statute? The most obvious
example is the inclusion in reform statutes of males
as victims and females as principals. Under a
traditional formulation of rape, a woman could
not be convicted of rape as a principal and a man
could not be a victim. New Jersey*® and other
states which follow the Michigan formulation

46. N.J. StaT. ANN, § 2C:14 (West Pamph. 1980).

adopt sex-neutral terminology for both victims
and actors. Has the introduction of sex-neutrality
made any difference in cases which result in in-

dictment and conviction? Has the redefinition
of the offense to include more than the traditional
act of sexual intercourse resulted in a different
category of cases being prosecuted? Preliminary
results from the University of Michigan study
seem to indicate that prosecutions for sexual con-
tact offenses are rare, despite the fact that both
reformers and their adversaries expected that the
criminalization of sexual contact offenses would
introduce major changes in the law.*’

47. J. MarsH, N. Carran, A. Geist, G. GrEGG, J.
HagrrincTon, D. SHARPHORN, Fivar, ReporT: Law Re-
FORM IN THE PREVENTION AND TREATMENT OF RAPE 12,
103-40 (1980).
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B. Goals Associated with the Repeal of the
Spousal Exception

New Jersey is one of three states to have elimi-
nated the traditional spousal exception to rape by
statutory enactment.*® There are at least two
other states where the elimination of the spousal
exception is being litigated in the appellate
courts.*” In New Jersey, the common law spousal
exception was eliminated by the reform statute.*
Over twenty states have modified the traditional
spousal exception; this is usually done by statutory
changes which provide that the spousal exception
shall not apply when the parties are legally sepa-
rated or living apart. The goals of these changes
are difficult to discern. They may have been en-
acted to protect battered wives, to increase con-
victions for sexual assault among separated
spouses, to introduce a threat of prosecution in
situations of wife abuse, or to protect all women,
irrespective of their marital status. The practical
effect of this reform has yet to be determined.
Future research should focus on the following
issues: Are spouses prosecuted and convicted? Is
the rule in New Jersey similar in effect to more
moderate reforms in other jurisdictions? Do the
cases which result in indictment invariably con-
cern separated spouses? Reforms which attack
the spousal exception meet with great resistance
from legislators; this is because the legislators
may believe that the traditional sexual role of the
wife is inextricably linked with marital obligations.

C. Goals Associated with the Protection of the
Victim at Trial

In most states, the accomplishment of this goal
has been attempted by the adoption of a rape

48. The other two states are Delaware and Nebraska.
Detailed commentary on the treatment of the spousal ex-
ception in reform jurisdictions follows at V infra.

49. In Hawaii, for example, the legislature made the
Model Penal Code rape statute sex-neutral in 1979.
Hawau Rev. Stat. §§ 707-730 to -732 (Supp. 1980).
The former law defined female as a female not the wife
of the actor. The question is whether females as defined
have been eliminated from the statute. Important litiga-
tion is now taking place in Florida and other states where
the statutory law is silent or ambiguous concerning the
status of the spousal exception. At this time, there is no
definitive case resolving this issue. The National Center
on Women and Family Law in New York tracks this litiga-
tion and keeps up-to-date information on pending cases
throughout the country.

50. N.J. StaTt. AnN. § 2C:14-5b (West Pamph.
1980).
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evidence statute; perhaps this is because the pas-
sage of rape reform evidence statutes is often the
first and easiest reform objective to accomplish.®
The impact of these statutes is unknown. Does
the existence of a rape evidence statute signifi-
cantly alter either party’s strategic position during
plea negotiations? For those few cases which go
to trial, do the rape evidence statutes change what
evidence is admitted at trial? Is it possible to
evade the intent of the evidence statutes by in-
troducing the prohibited evidence of the victim’s
prior sexual conduct on some collateral issue?
Reformers, interested in the protection of vic-
tims during the criminal disposition process, have
also attempted to accomplish this goal by lobby-
ing for legislation mandating services for rape vic-
tims and training for professionals who provide
services for rape victims.*?> Some of these reforms
have, in theory, mandated radical changes in hos-
pital procedures, police practices, and fiscal re-
sponsibility. There has been, however, no mea-
sure of the practical effect of this legislation.

D. Goals Associated with Changes in the
Penalty Structure

Usually, reform statutes reduce penalties for the
most serious sex offense defined. Under the re-
form statute in New Jersey, the most serious sex
offense, aggravated sexual assault, carries a maxi-
mum penalty of twenty years. Under the former
law, if the offense was found to fall within the
purview of the Sex Offender Treatment Act, a
conviction for rape carried a mandatory penalty
of thirty years.® This reduction in rape penalties
is typical of reforms in most states which have
adopted rape reform legislation. Reformers re-
duced penalties on the theory that juries and
judges would be more likely to convict if the
penalties were shorter and if the judge had more
discretion in sentencing. Some reformers were
also concerned with the history of race discrimina-

51. New Jersey, for example, passed a rape evidence
bill in 1976, although revision of the law defining the
offense was not passed until 1978. N.J. StaT. AnN. §
2C:14-7 (West Pamph. 1980) (repealing N.J. STaT. ANN.
§§ 2A:84A-32.1 to -32.3).

52. A number of these laws are compiled in the Cross
References section of Rape IV. Typically, the laws man-
date the state to provide and pay for emergency room
services for victims.

53. N.J. StaT. AnN. §§ 2A:138-1, 164-3 to -13 (re-
pealed by N.J. StaT. Ann. § 2C:98-2 (West Pamph.
1980)).
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tion in rape sentences.”* On the other hand, in
some states rape victim advocates specifically tried
to eliminate or to reduce judicial discretion in
rape cases by specifying mandatory minimum sen-
tences,” because the reformers perceived judges
to be part of the problem.”® The idea that juries
and judges will be more likely to convict if penal-
ties are shorter is based more upon conjecture
than upon empirical evidence.”

Future research should focus on the following
issues: Has plea bargaining shifted from sentence
bargaining to charge bargaining as a result of the
introduction of mandatory minimum terms? Are
offenders who are involved in offenses with chil-
dren receiving longer or shorter penalties than be-
fore the reform legislation? Are persons con-
victed of sex offenses under reform statutes
receiving harsher penalties? What kinds of con-
victed offenders, if any, are receiving increased
penalties? Has the reduction in penalties simply
meant that convicted sex offenders serve less
time? °°

E. Goals Associated with Changes in the
Statutory Age

A variety of objectives, some of them contradic-
tory, are associated with legislative changes in the

54. See note 14 supra.

55. The reduction of judicial discretion in sentencing
was an explicit reform goal in Michigan. Advocates for
victims felt their objectives could not be accomplished
unless judges were required to impose custodial terms.
See Legislative Note, Michigan’s Criminal Sexual Assault
Law, 8 U. Micu. J.L. Rer. 217 (1974) [hereinafter cited
as Legislative Note]. A similar purpose is reflected in
New Jersey’s mandatory penalty for second offenders. N.J.
StaT. ANN. § 2C:14-6 (West Pamph. 1980).

56. Very little work has been done on judicial attitudes
toward rape victims. The work that does exist suggests
that judges may refuse to sentence offenders or sentence
them to probationary terms because of misogynous or
punitive attitudes toward victims. See Bohmer, Judicial
Attitudes Towards Rape Victims, 57 Jupicature 303
(1974).

57. Most commentators rely on a good but| dated
study of jury verdicts to support this opinion. H. KALvEN
& H. Zeiser, THE AMERICAN Jury 253 (1966). But see
recent research based upon interviews with 1500 people
who appeared on the jury rolls in Alabama, H. FEwp &
L. Biexen, Jurors anp Rare: A STuby IN PsycHorocy
AND THE Law (1980).

58. In New Jersey, reduction in penalties meant that
all sex offenders committed pursuant to the provisions of
the former sex offender treatment statute were theoreti-
cally eligible to petition a special three-judge panel for a
reduction in sentence under N.J. Stat. Ann. § 2C:1-
1d(1), -1d(2) (West Pamph. 1980).
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statutory age.® This is another area in which
legislatures have been extremely cautious. With
the introduction of sex-neutral offenses, male vic-
tims are automatically included in the post-reform
equivalent of statutory rape. This inclusion raises
problems of definition, for the new age-determined
offenses are broader than the former law. Both
reformers and conservatives seemed to agree upon
criminalizing sexual contact offenses involving
children and adults, but when the question of
defining consensual behavior among teenagers
arises, debate usually reaches a stalemate, as each
side retreats into a fortress built upon its own
conception of appropriate female sexual behavior.
Legislators often want to protect male victims,
and not to punish sexually active males who have
not reached the statutory age of consent. Femi-
nists often are divided on the issue of the statutory
age for criminal sexual conduct. Many feminists
believe teenage girls need special protection,
which they believe cannot be provided by sex-
neutral statutes. The variety of offenses defined
by age illustrate the wide divergence of opinions
on the issue of statutory rape.

IV. THE StAaTUs OF CONSENT UNDER REFORM
STATUTES

As American case law developed in the 1950’s
and 1960’s, consent to rape came to mean that
a woman could consent to sexual intercourse with
strangers and acquaintances under circumstances
of force, brutality, humiliation, and degradation.
The analysis of whether consent had been given
depended upon the character of the victim, her
previous sexual history, her propensity to consent,
and her reputation for chastity. Reformers be-
lieved that these aspects of the consent standard
put victims, not assailants, on trial in rape cases.
Given that social issues surrounding sexual rela-
tions are generally approached with ambivalence,
contradiction, and hypocrisy, it is perhaps not
surprising that the development of the law of
consent in American rape cases is a disreputable
chapter in our jurisprudence.®® One clear purpose

59. A detailed statement of the history of the age
provisions in every state is included in the History section
of Rape IV. The present law governing age-defined of-
fenses is included in the Statutory Age Offenses section
of Rape IV.

60. Harris, Towards a Consent Standard in the Law
of Rape, 43 U. CH1. L. Rev. 613 (1976); Berger, Man’s
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behind rape reform legislation was the elimination
or restriction of the definition of consent which
had developed in American case law.”!

Debate continues on the definition of consent
in reform statutes. For many strategists, this is
the single most important unresolved issue in the
area of rape reform. Redefinition, however, may
be only part of the problem. Even if it is possible
to redefine consent to eliminate what victim ad-
vocates find objectionable, to what extent do com-
mon law traditions regarding consent continue?
There is no conclusive answer to this question, or
to that of the redefinition itself. Recently enacted
reform statutes indicate widely disparate ap-
proaches to both questions concerning the status
of consent in reform jurisdictions.

The practical problem of eliminating the sexist
traditions which have evolved around the concept
of consent is enormous. As a first step, almost
all reform statutes provide that the presence of
certain defined circumstances or objective facts
preclude a defense of consent. These provisions
are intended to obviate the state’s burden of prov-
ing the absence of consent. For example, use of
a weapon, in most reform jurisdictions, precludes
the defense of consent in sexual assault or criminal
sexual conduct cases.®® The purpose of these pro-
visions is to create the conclusive presumption that
sexual acts cannot be entered into by choice when
the actor has a knife or gun. Similarly, sexual
intercourse incident to the commission of another

Trial, Woman’s Tribulation: Rape Cases in the Court-
room, 77 Corum. L. Rev. 1 (1977); Note, Recent Statu-
tory Developments in the Definition of Forcible Rape, 61
Va. L. Rev. 155 (1975).

61. For a discussion of the philosophical basis of con-
sent as it came to be interpreted, see C. Pateman, Women
and Consent, 2 PoL. THEory 149 (1980). Restricting
the application of the consent defense was an explicit re-
form objective in a number of states. Legislative Note,
supra note 55; Note, Rape and Other Sexual Offense Law
Reform in Maryland, 1976-1977, 7 U. BaLT. L. Rev. 151
(1977) [hereinafter cited as Reform in Maryland]; Wed-
dington, Rape Law in Texas: H.B. 284 and the Road to
Reform, 4 Am. J. Crim. L. 1 (1975-76).

62. E.g., Micu. Comp. Laws AxN. § 750.520b (Supp.
1979-80) (MicH. StaT. Ann. § 28.788(2) (Callaghan
Supp. 1980-81)) (any sexual penetration when the
actor is armed is criminal sexual conduct in the first de-
gree); N.J. Stat. Ann. § 2C:14-2a(4) (West Pamph.
1980) (any sexual penetration when “the actor is armed
with a weapon or any object fashioned in such a manner
as to lead the victim to reasonably believe it to be a
weapon and threatens by word or gesture to use the
weapon or object” is aggravated sexual assault).
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crime, such as breaking and entering or a robbery,
is a circumstance in which the law will presume
the acts are forcible.®® Critics of such provisions
argue that consensual conduct between co-felons
would be irrationally transformed into a sex of-
fense, but rape victim advocates consider such
hypothetical examples farfetched. The underly-
ing assumption of reformers is that the victim of
a crime is necessarily helpless, and thus unable
to resist a sexual assault.

Some reform statutes define circumstances in
which the perpetrator holds a position of fam-
ily or institutional authority as inherently coer-
cive.”* Other states define force in specific de-
tail.®* The purpose behind such definitions is to
concentrate on the behavior of the actor rather
than that of the victim. Force is different from, but
often confused with, lack of consent.®® The prob-
lem with defining force is that it implies that any
act or circumstance not specified in such a defini-
tion of force is excluded per se. The situation is
further complicated by the fact that prior to re-

63. In statutes which use the commission of a felony
as an aggravating circumstance, the felony specified is
commonly robbery or breaking and entering. For ex-
ample, South Carolina’s definition of first degree criminal
sexual conduct includes circumstances where “the victim
is also the victim of forcible confinement, kidnapping, rob-
bery, extortion, burglary, housebreaking, or any other simi-
lar offense or act.” S.C. Copk § 16-3-652 (Supp. 1979).
These statutes may facilitate conviction since during a
rape incident the actor will often take the opportunity to
rob the victim of the contents of her pocketbook, thereby
automatically precluding the application of the consent
defense in reform jurisdictions which adopt this approach.

64. The theory behind the adoption of position of au-
thority as a circumstance precluding the consent defense
is that family or institutional authority is itself the equiva-
lent of force. E.g., N.M. Stat. Axn. § 30-9-13(A)
(1978) (If the perpetrator is in a position of authority
over the child and uses his authority to coerce the child,
that is a substitute for force. Additional subcategories of
this crime define physical contact by force or when the
perpetrator is armed).

65. Tenn. Cope AnN. § 39-3702(3) (Supp. 1980)
which states: “ ‘Force’ means compulsion by the use of
physical power or violence and shall be broadly construed
to accomplish the purposes of the sexual offenses law.”

66. Consider the following knowledgeable comment:
“Unfortunately, courts, including in the present case a
majority of this one, often tend to confuse these two ele-
ments—force and lack of consent—and to think of them
as one. They are not. They mean, and require, different
things.” Rusk v. Maryland, 43 Md. App. 476, 485, 406
A.2d 624, 629 (Ct. Spec. App. 1979) (Wilner, J. dis-
senting). The majority found that circumstances involv-
ing lightly choking were not sufficient to induce reason-
able fear to overcome the will to resist.
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form, many states had a resistance requirement
which incorporated features similar to those of the
consent standard. The factfinder’s attention was
focused upon the victim’s resistance as proof of
the absence of consent. Resistance was the mirror
image of consent and functioned in the same way;
if a victim resisted, there was proof of non-consent.
Proof of resistance was proof that the victim
screamed, fought back, attempted to flee, or dem-
onstrated by her overt behavior that she did not
consent.

The most basic distinction between reform stat-
utes is whether the drafters have elected to use
the term consent. The next crucial distinction is
whether the term is specially defined for sex of-
fenses. A number of reform states, most im-
portantly Michigan, have adopted a strategy of
defining criminal sexual conduct without using the
term consent or the term resistance.®” In such
states, reformers fear, however, that defense coun-
sel may still raise the common law consent de-
fense, in spite of the deliberate omission of any
reference to consent.®

New Jersey has adopted a sexual assault statute
which, like the Michigan statute, defines circum-
stances of prohibited sexual conduct. The New
Jersey statute also does not mention consent.
Since New Jersey uses the term sexual assault,
however, there is also an implication of non-con-
sent. Is not assault, by definition, something to
which the victim does not consent?® On the

67. The statute does, however, define the terms force
and coercion. Micu. Comp. Laws AnN. § 750.520b(1)
(f) (i)-(v) (Supp. 1979-80) (Micn. Stat. A~NnN. §§
28.788(2) (1) (f) (i)-(v) (Callaghan Cum. Supp. 1980)).
This approach has been criticized as allowing the old de-
fense of common law consent to apply to every section of
the law. BATTELLE MEMmoORIAL INsTITUTE LAw AND Jus-
TiICE CENTER, FORcIBLE RAPE: AN ANALYSIS OF LEcAL
Issuks, 15-17 (Gov’t Print. Off. 1977).

68. If the reform is to be effective, an attorney fa-
miliar with the issues will have to make the appropriate
argument when confronted with defense counsel who
seeks to “grandfather in” the prior case law by raising the
defense of consent. It is unlikely that in every instance
an informed attorney will be prepared to offer documenta-
tion of the legislative history and intent on this issue.

69. In People v. Samuels, 250 Cal. App. 2d 501, 58
Cal. Rptr. 439 (1967), cert. denied, 390 U.S. 1024
(1968), a California appeals court said that it was com-
mon knowledge that a normal person in full possession
of his faculties does not freely consent to the use, upon
himself, of force likely to produce great bodily injury.
The court noted that consent is not generally a defense
to assault and said the state had an interest in prohibiting
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other hand, the assault statute continues the no-
tion that an assault is not a serious crime which
should be severely punished unless permanent
physical damage occurs. Absent pregnancy, dis-
ease, or serious bodily injury, such as a broken
arm, the prosecutor in jurisdictions which have
redefined rape as sexual assault may be confronted
with prior assault case law which excuses or
downgrades the penalties for conduct which did
not result in some permanent physical impair-
ment.”" An alternative strategy is to retain the

certain conduct irrespective of the victim’s personal sub-
mission or acquiescence. The circumstances involved the
state’s prosecution of actors who were making a sado-
masochistic movie. There was no complaining victim.

70. Some reform states have attempted to circumvent
this problem by defining the harm caused by sexual as-
sault to include emotional harm or injury, e.g., MicH.
Coxtr. Laws Ann. § 750.520a(f) (MicH. STAT. ANN.
§ 28.788(1)(f) (Callaghan Cum. Supp. 1980)); N.J.
Stat. Anx. § 2C:14-1(f) (West Pamph. 1980).
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concept of consent and, simultaneously, to elimi-
nate by statute those aspects of the consent stand-
ard which have been considered to be at the heart
of the problem.”™ The New Jersey sexual assault
statute does not define consent for the purposes of
sexual assault; however, a provision in the New
Jersey Code of Criminal Justice, which was de-
rived from the Model Penal Code, defines consent
in the context of criminal prosecutions generally,
in its definition of “consent to bodily harm.”
New Jersey has also incorporated the definition of
criminal coercion from the Model Penal Code in
its sexual assault statute.”®

For cases involving sexual assault, the inter-
pretation of consent language under provisions
outside of the sex offense chapter will be crucial.
Is forced or coerced sexual penetration or sexual
contact bodily harm? Is it bodily harm which
is not serious? ™ Reformers will argue that gen-
eral provisions such as these must be interpreted
consistently with the overall goals of rape reform
legislation, including the intention to supersede
prior case law on consent. These arguments may,
however, be unsuccessful, since the status of the
appellate case law is ambiguous, even where the
explicit purpose of rape reform legislation was to
overrule or to render ineffective general principles
expressed in the prior case law. When the draft-
ers of reform legislation specifically address a
statutory section to overrule a particularly offen-

71. Wisconsin, for example, defines consent as “words
or overt actions by a person who is competent to give in-
formed consent indicating a freely given agreement to
have sexual intercourse or sexual contact. . . .” Wis. STAT.
ANN. § 940.225(4) (West Supp. 1978-79).

72. See N.J. Star. Ann. § 2C:2-10 (West Pamph.
1980), providing in part:

b. Consent to bodily harm. When conduct is
charged to constitute an offense because it causes or
threatens bodily harm, consent to such conduct or
to the infliction of such harm is a defense if: (1)
The bodily harm consented to or threatened by the
conduct is not serious; or (2) The conduct and the
harm are reasonably foreseeable hazards of joint par-
ticipation in a concerted activity of a kind not for-
bidden by law; . . . .

73. See N.J. StaT. AnN. § 2C:14-1(j) (West Pamph.
1980) (incorporating sections of N.J. Star. Ann. § 2C:
13-5 (West Pamph. 1980)).

74. N.J. StaT. AnN. § 2C:2-10 (West Pamph. 1980)
states that a person can consent to bodily injury which is
not serious. The meaning of this terminology in the con-
text of sexual assault is unclear. Cf. TennN. CoDE ANN.
§ 39-3702(9) (Supp. 1980) (“‘Personal injury’ means
bodily injury or mental injury and includes pregnancy or
the transmission of venereal disease.”).
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sive case, and that intent is clearly apparent from
the language or recorded legislative history, the
particular case presumably no longer has prece-
dential effect.” As a general rule, however, prior
case law which is not directly contradicted by a
new statutory provision continues in effect after
the enactment of a revised criminal code.”® The
objectionable aspects of the consent standard gen-
erally emerge from a series of unconnected state-
ments in state appellate cases, rather than from a
single, clearly articulated rule. After the passage
of reform legislation, the status of these cases is
unclear.”™ In fact, they probably are not over-
ruled, even if the reform statutes were drafted
with the intention of overruling them. An in-
formed victim advocate can make a persuasive
argument about legislative intent, but victim ad-
vocates may not be available to make such argu-
ments. Practicing attorneys shepardizing such
cases will not find a clear cut indicator specifying
the status of prior case law.

The degraded view of women which emerges
from some of the cases implies that the judicial
system not only had no respect or regard for
women who were victimized, but also that courts

75. In New Jersey, for example, the former rape law
did not include a statutory spousal exception. N.J. StaT.
ANN. § 2A:138-1 (repealed by N.J. StaT. AnN. § 2C:98-2
(West Pamph. 1980) ). The cases consistently interpreted
the former law as including the traditional spousal excep-
tion until 1979. The reform statute makes it clear that
the traditional spousal exception is repealed. N.J. STaT.
AnN. § 2C:14-5(b) (West Pamph. 1980). State v. Mor-
rison, No. 16,919 (N.]. Sup. Ct., decided Feb. 10, 1981);
State v. Smith, No. 16,246 (N.]J. Sup. Ct., decided Feb.
10, 1981).

76. New Jersey has an unusual provision which ex-
plicitly provides for the retention of all common law de-
fenses. N.]J. Stat. ANn. § 2C:2-5 (West Pamph, 1980)
states:

Conduct which would otherwise be an offense is
excused or alleviated by reason of any defense now
provided by law for which neither the code nor
other statutory law defining the offense provides ex-
ceptions or defenses dealing with the specific situa-
tion involved and a legislative purpose to exclude
the defense claimed does not otherwise plainly ap-
pear. (emphasis added).

77. For example, Nebraska had a common law cor-
roboration requirement prior to 1975, when rape reform
legislation, including an evidence statute, became effec-
tive. The Nebraska statute does not explicitly overrule
the prior case law, but the stated legislative intent of the
reform statute is directly counter to the rationale of a
corroboration requirement. State v. Garza, 187 Neb.
407, 191 N.W. 2d 154 (1972); NeB. Rev. StaT. § 28-317
(Supp. 1978).
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thought women deserved to be victims of sexual
assault. Reform statutes, by themselves, may be
unable to erase such entrenched attitudes. Un-
less the intention of the reform is clear, defense
attorneys may not have much difficulty in persuad-
ing the judges that the prior sexist case law re-
mains in effect. The problems associated with
the consent standard cannot be removed by stat-
ute when they are the result of deeply ingrained
hostility toward women’s sexuality, independence,
and adulthood. Of course, research must be ad-
dressed to whether a particular legislative strategy
is more effective than another. Data collection
will never, however, tell us how to eradicate the
anger and suspicion which create misogynous
rules such as those surrounding the common law
consent defense which developed in the United
States in the middle of this century.

V. LecisLaTive CHANGES IN THE COMMON
Law SpousaL EXCEPTION

Under English common law, a man could not
be found guilty of raping his wife. The justifica-
tion for the spousal exception, also referred to as
the spousal exclusion, was usually explained in
terms of consent. The seventeenth century British
jurist Lord Hale made the uncontroverted asser-
tion that a “. . . husband cannot be guilty of a
rape committed by himself upon his lawful wife,
for by their mutual matrimonial consent and con-
tract the wife hath given up herself in this kind
into her husband, which she cannot retract.” "
At that time, the notion that a woman had the
right to deny her husband sexual access to her
body would have been inconsistent with the social
expectations regarding married women which

78. M. HaLe, THE History oF THE PLEAS OF THE
Crown 629 (S. Emlyn ed. 1778). Hale is also the au-
thority for the statement that rape is “. . . an accusation
easily to be made and hard to be proved, and harder to
be defended by the party accused . . .” This statement
has been used as a cautionary instruction to juries in
many jurisdictions. As a judge, Hale sentenced women
to death for being witches. Scholars have found a con-
nection between his misogynous attitudes toward rape
and witchcraft. Geis, Lord Hale, Witches and Rape, 5
Brit. J. L. anNp Soc’y 26 (1978); Geis, Rape-In-Mar-
riage: Law and Law Reform in England, The United
States, and Sweden, 6 ApeL. L. Rev. 284 (1978); Note,
The Marital Rape Exemption, 52 N.Y.U. L. Rev. 306
(1977); Comment, The Common Law Does Not Support
a Marital Exception for Forcible Rape, 5 WoMEN’s Rrs.
L. Rer. 181 (1979).
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were embodied in the legal institution of cover-
ture, the laws of inheritance, primogeniture,
spousal immunity for torts, and other doctrines
which demonstrated that women were considered
the physical property of their husbands, as chil-
dren were the property of their fathers. The
purpose of marriage was procreation, and the
wife’s promise to obey meant that the husband
had a right to sexual intercourse with the wife
upon all occasions. Her personal consent was
irrelevant; the woman’s subjective feelings on a
particular occasion were not important. A wife’s
refusal to have sexual intercourse was a ground
for divorce.

Following the English tradition, when Ameri-
can state legislatures in the middle and late nine-
teenth century enacted statutes to codify the Eng-
lish common law definitions of crimes, a spousal
exception, which was usually phrased as a limita-
tion upon the definition of female or woman, was
commonly written into the statutory definition of
rape.”” Even though some states did not codify
the spousal exception, they adopted the common
law exception by the case law.®® Failure to under-
stand the ramifications and source of the English
rule caused some confusion when reformers re-
drafted spousal statutory provisions.

With the introduction of rape reform legislation
in the mid-1970s, the first steps were taken toward
rethinking the spousal exception. The Model
Penal Code previously suggested expanding the
traditional English rule by defining spouses to in-
clude all persons living together in a consensual
relationship. The Model Penal Code definition
excluded couples living apart under a decree of

79. Illinois, for example, defines rape as a man having
sexual intercourse with “a female, not his wife” under
designated circumstances. IrL. AnnN. StaT. ch. 38, §
11-1 (Smith-Hurd 1980). The phrase “not his wife” was
added in Illinois in 1961. One reason for making statutes
sex-neutral and for redefining the substantive offense is
the implication of repeal of the spousal exception.

80. The District of Columbia contains no reference to
spouses in its rape law, D.C. Cope AnN. § 22-2801
(1973), but since the rape statute is a codification of the
common law, the common law exclusion has applied.
There has never been a conviction of a spouse for rape
in the District of Columbia. See also Commonwealth v.
Fogerty, 74 Mass. (8 Gray) 489 (1857) (indictment need
not aver that victim was not the wife of the defendant
but defendant could raise defense of marriage). Re-
formers have argued that the absence of a reference to
spouses in a common law statute implies no exception.
Comment, The Common Law Does Not Support a Marital
Exception for Forcible Rape, supra note 78.
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judicial separation.®® The Model Penal Code
formulation also introduced the reduction of penal-
ties if the parties were voluntary social compan-
ions.’2 Both of these provisions indicate that the
concept behind the Model Penal Code exclusion
was based upon the notion of subjective, personal
consent of the female. This expansion of the tra-
ditional spousal exception was consistent with the
drafters’ fear of fabricated or malicious complaints
by women. Expanding the spousal exception to
include all cohabiting adults, however, added a
new dimension to the doctrine which was not
present when the spousal exception was based
upon a concept of wives as property. Substitu-
tion of an irrebuttable presumption of personal
and subjective consent based upon the fact of
cohabitation for the concept of women as property
was a retrogressive step in accord with the con-
temporaneous development of a repressive body
of law concerning the consent defense. The
Model Penal Code’s focus upon subjective or ac-
tual consent in cases involving spouses was con-

81. MopEeL PeEnaL CoODE, supra note 31, § 213.6(2).
82. MopeL PenaL Cobk, supra note 31, § 213.1(1)
(ii).
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sistent with the entire formulation of the Model
Penal Code which stated that rape was to be
proved by showing resistance and non-consent of
the victim. From that point of view, it was
logical to include common law spouses and to ex-
clude spouses who were judicially separated. A
number of states followed the Model Penal Code
in this respect, expanding the traditional spousal
exception to include all persons cohabiting in a
consensual relationship.®#® It was a small advan-
tage for women to have the Model Penal Code
recommend that separated spouses be removed
from the shield of the spousal exception.

When rape reform bills began to be introduced
in the mid-1970’s, all states had some version of
the spousal exception, with most states having a
codified version of the traditional exception. The
Model Penal Code, which was introduced in the
late 1950’s and began to gain headway in the
1970’s, recommended the expansion of the tradi-
tional spousal exception and the removal of sepa-
rated spouses. Some states in the early 1970’
followed the Model Penal Code on this issue.
When the first rape reform statute was passed in
Michigan in 1975, little discussion was devoted to
the spousal exception. The Michigan statute
adopted what has now become a relatively con-
servative position, that is, a spousal exception
which excludes married adults living apart when
one has filed for separate maintenance or di-
vorce.** Only in the late 1970’s, under pressure
from both rape reform lobbyists and advocates
for battered wives, did significant changes in the
spousal exception take place. Oregon, in 1977,
was the first state to repeal the spousal exception.®®
The same year, Nebraska repealed its law without
reenacting the spousal exception; the new law,
however, was not effective until 1979.2% New

83. E.g., Hawan REv. Stat. § 707-730 (Supp. 1979)
(amending Hawau Rev. StaT. § 707-700 (10), (11)). In
1973 Hawaii adopted the MopeL PenaL Cope definition
of spouses. Since the 1979 amendment removed sexually
discriminatory language by substitution of the word per-
son, the status of the spousal exception in Hawaii is un-
clear. Formerly, sex offenses were defined in terms of
male/female principals, and “female” was defined as any
female person to whom the actor was not married.

84. MicH. Comp. Laws AnN. § 750.520e (Mich.
StaT. ANN. § 28.788(5) (Callaghan Cum. Supp. 1980));
see Legislative Note, supra note 55.

85. Or. Rev. Start. §§ 163.305 to .475 (Repl. 1977).

86. Nes. Rev. Star. §§ 28-317 to -323 (Reissue
1979).
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Jersey explicitly repealed its common law spousal
exception when rape reform legislation became
effective in 1979.57 Other states have gone sig-
nificantly beyond the suggested change of exclud-
ing separated spouses. Most states which passed
rape reform legislation in the late 1970’s did not
adopt the Model Penal Code formulation, which
depended upon a formal or legal separation agree-
ment to terminate the exception. A minority of
states modified the spousal exception to exclude
separated couples who had filed for divorce.®®
Note that under these statutes, a wife who had
been living apart from her husband for years but
who had never filed for legal divorce for religious
reasons could not prosecute her husband for sex-
ual assault.

In the late 1970’s, when lobbyists began to ad-
vocate for battered wives, the spousal exception
began to undergo significant doctrinal change.
Now the goal of reformers with respect to the
spousal exception is to define the exception not in
terms of the legal status of the marriage, but in
terms of cohabitation. A formal filing for divorce
is no longer a prerequisite, although the emphasis
upon subjective consent remains; this emphasis is
based on the earlier presumption from cohabita-
tion. Many states now make the common law
spousal exception inapplicable where spouses are
either legally separated or simply living apart.®
This change is clearly in response to national ef-
forts on behalf of battered women. Public atten-
tion has focused on the fact that spousal assault
is particularly likely to occur when a divorce is
pending. Some states simply define spouses to

87. N.J. Stat. Ann. § 2C:14-5(b) (West Pamph.
1980).

88. E.g., La. REv. StaT. ANN. § 14:41 (West Supp.
1979) (spousal exception excludes those judicially sepa-
rated); Utan Cobe ANN. § 76-5-407(1) (Supp. 1979)
(spousal exclusion does not include those living apart
pursuant to a court order); Wis. Stat. Axn. § 940.225
(6) (West Supp. 1979-80) (prosecution will be barred
if parties are living apart and one has filed for annulment
or separation); Wvyo. Stat. § 6-4-307 (1977) (spousal
exception excludes those separated by a decree of judicial
separation or when a restraining order has been granted).

89. Ipano Copk § 18-6107 (1979) (divorce proceed-
ing begun or couple living apart for 6 months); Inp. Cobe
AnN. § 35-42-4-1(b) (Burns Cum. Supp. 1977) (no
spousal exception if a petition for dissolution pending and
the spouses living apart); N.H. Rev. StaT. ANN. § 632-
A:5 (Supp. 1979) (spousal exception excludes those who
have filed for separate maintenance or divorce and those
living apart).
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exclude those living apart, without a specific defi-
nition of living apart.®* Under this type of statute,
the wife must either move out or force her hus-
band out to establish the absence of consent. In-
equitable as that is, this standard at least begins
to recognize that a married woman might not
consent to intercourse with her husband under all
circumstances. Some states create an affirmative
defense that the couple is living together consen-
sually.” The advantage of the affirmative defense
is that it can be rebutted with contrary evidence.”

The majority of states explicitly retain what is
essentially the common law spousal exception;
that is, a complete bar to prosecution of a spouse
no matter how brutal the circumstances.?* Four

90. Ara. CopeE tit. 134, § 13A-6-60(4) (1977 & Supp.
1979) (all persons cohabiting); ALaska StaT. § 11.41.445
(1978) (spousal exception excludes persons living apart);
Coro. Rev. Start. § 18-3-409(1) (Repl. 1978) (defines
spouses to include common law spouses but does not
mention whether spouses living apart are excluded);
MicH. Comp. Laws AnN. § 750.5201 (MicH. STAaT. ANN.
§ 28.788(12) (Callaghan Cum. Supp. 1980)) (excludes
those living apart from the definition of spouses); Mo.
REv. StaT. § 566.010(2) (1979) (spousal exception ex-
cludes spouses living apart pursuant to a judgment of
legal separation); MonT. REv. CopEs ANN. § 45-5-506(2)
(1979) (spouses are persons living together); N.M. STAT.
AnN. § 30-9-10(e) (1978) (spousal exception excludes
those living apart or if either husband or wife has filed
for separate maintenance or divorce); N.Y. PENAL Law
§ 130.00(4) (McKinney Supp. 1979-80) (spousal excep-
tion excludes those living apart); Pa. STAT. AnN. tit. 18,
§ 3103 (Purdon 1973 & Supp. 1978-79) (spouses exclude
those living apart or in the same residence but under
terms of a written separation agreement or an order of a
court of record and includes common law spouses); S.C.
Cope § 16-3-658 (Supp. 1979) (spousal exception ex-
cludes those living apart by reason of court order);
W. Va. Cope § 61-8B-1(2) (Repl. 1977) (adds to the
definition of spouses those living together as man and
wife regardless of their legal status).

91. ConN. GEN. StaT. ANN. § 53a-67(b) (West
Supp. 1979); Me. Rev. Start. tit. 17-A, §§ 252(2), 253
(4) (Pamph. 1979).

92. New Jersey abolishes the spousal exception with
a negative presumption. N.J. STaT. ANN. § 2C:14-5(Db)
(West Pamph. 1980) (“No person shall be presumed to
be incapable of committing a crime under this chapter
because of age or impotency or marriage to the victim”).
The provision simultaneously eliminates the common law
presumption that males under the age of 14 are incap-
able of committing rape, the common law defense of im-
potency, and the common law spousal exception.

93. D.C. Cope An~. § 22-2801 (1973 & Supp. 1978);
Ga. CopE AnN. § 26-200-1 (1978); ILL. ANN. STAT. ch.
38, § 11-1 (Smith-Hurd 1979); Kan. Stat. § 21-3501
(1974 & Supp. 1978); Ky. Rev. StaT. § 510.010 (Supp.
1978); P.R. Laws Ann. tit. 33, § 4061 (1969 & Supp.
1977); R.I. Gen. Laws § 11-37-1 (1970 & Supp. 1978);
Tenn. CobeE AnN. § 3703 (Repl. 1975 & Supp. 1980);
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states ®* with common law rape statutes do not
mention the spousal exception, although it is pre-
sumably incorporated in the states’ common law
definitions of rape. Some states have rejected the
spousal exception in a piecemeal fashion during
the past few years.”” Usually the purpose behind
the piecemeal abolition is to eliminate the excep-
tion for circumstances of forcible sexual assaults.
Only three states have explicitly repealed the
spousal exception.”® Even states which have re-
pealed the spousal exception still permit evidence
that the parties were married or formerly married.
Such evidence may carry much weight with a jury.

A number of states have enacted rape reform
legislation without making reference to the status
of the spousal exception®” The status of the

VT. StaT. AnN. tit. 13, § 3251 (Supp. 1978); Wash.
Rev. CopE ANN. § 9A.44.040(1979); W.Va, CopE § 61-
8B-1 (Repl. 1979).

94. Massachusetts, Mississippi, Rhode Island and
Texas. North Dakota retains the spousal exception, al-
though it is incorporated in the definition of sexual act.
See N.D. Cent. Cope § 12.1-20-02(1) (Repl. 1976 &
Supp. 1979). Arizona defines the crime as sexual assault
but retains the spousal exception. Arrz. REv. STAT. ANN.
§ 13-1401(4) (1978).

95. ARk. STAT. ANN. § 41-1802 (Repl. 1977) (spousal
exception applies only to carnal abuse, sexual misconduct,
and sexual abuse in the second degree); DeL. CopE ANN.
tit. 11, §§ 761, 762 (1975 & Supp. 1978) (spousal ex-
ception eliminated for rape and sodomy, retained for
sexual assault and sexual misconduct); Iowa CopeE ANN.
§ 709.4 (West 1979) (no spousal exclusion for sexual
abuse in the first or second degree); MINN. STAT. ANN.
§ 609.349 (West Cum. Supp. 1980) (deletes spousal ex-
ception for all offenses except statutory rape and offenses
involving mentally or physically disabled victims); S.C.
Cope § 16-3-658 (1977 & Supp. 1978) (spousal excep-
tion does not apply if spouses are living apart and if the
offense is an offense of the first or second degree).

The variety of these statutory formulations indicates the
absence of a national consensus on the issue. California
has taken the unique position of defining a separate of-
fense, rape of a spouse. Cav. PENaL CopE § 262 (West
Supp. 1980).

96. NeB. REv. STAT. § 28-317 to -320 (Supp. 1978)
(re-enactment without the spousal exception) N.J. StaT.
Ann, § 2C:14-5(b) (West Pamph. 1980); Or. Rev.
Stat. § 163.305 (Repl. 1977) (as amended, removes
the former spousal exception). New Jersey is the only
state which has explicitly repealed the spousal exception
for all crimes. In 1975, South Dakota removed the
spousal exception and reinstated it in 1977. S.D. Com-
PILED Laws ANN. § 22-22-1 to -2 (1967 & Supp. 1978).

97. The most notable, but not the only, example is
the Florida sexual battery statute. The statute is ap-
parently being interpreted as allowing prosecution against
spouses. State v. Findley, No. CRC #8000877CFANO
(Fla. Cir. Ct., filed Feb. 7, 1980) (defendant, who was
a separated husband pleaded guilty to four counts of
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spousal exception in these states is unclear. In
states which recently passed rape reform legisla-
tion, it should be argued that the decision not to
reenact the traditional spousal exception expresses
a legislative intent to repeal the spousal exception.
Most recently, California *® and Minnesota *® have
enacted statutes which essentially eliminate the
traditional spousal exclusion. An interesting and
relatively recent development is the abolition of
the spousal exception when a spouse is injured
during a sexual assault.'® The rationale for this
approach is that the presence of physical injury
rebuts the presumption of consensual sexual con-
duct between spouses. Such statutes may also be
justified by the recent English case, DPP v. Mor-
gan,'’* in which the highest British tribunal re-
fused to convict a husband who, along with oth-
ers, raped his wife. The accomplices’ acquittals
were based upon a theory of unreasonable mis-
taken belief in consent.’®> The acquittal for the
husband was based upon the spousal exception.
The repeal of the spousal exception has been
one of the most difficult issues to lobby through
the state legislatures. The idea of a woman’s
appropriate place is, for most people, inextricably
linked with concepts of marriage. People who
accept reforms concerning the inadmissibility
of evidence of the victim’s prior sexual conduct
still cannot understand how a wife could charge
her husband with rape or sexual assault. In the
past few years, the prominence of publicity con-
cerning domestic violence has made an enormous
difference. If rape would be redefined as sexual
battery or sexual assault, the spousal exception
would have no relevance. Prosecutors might re-

sexual battery under Fra. Star. Ann. § 794.011 (3)
(West 1976)).

98. CaL. Penar CopE § 262 (West Supp. 1980)
(requires spousal resistance or threats preventing resis-
tance and also requires the offense to be reported to
the police or the district attorney within 30 days.)

99. Act of Apr. 11, 1980, ch. 544, § 2, 1980 Minn.
Sess. Law Serv. 691 (West 1980) (amending MinN.
StaT. ANN. § 609.349 (West Cum. Supp. 1980) ). Minne-
sota has repealed the spousal exception in cases where
force is used, where there is fear of imminent bodily
harm or where bodily harm is inflicted.

100. E.g., Avraska StaT. § 11.41.445(a)(2) (1980)
(no spousal exception if injury occurs during the sexual
assault).

101. [1975] 2 All E.R. 347.

102. Bienen, Mistakes, 7 PHILOSOPHY AND PUB. AFF.
224 (1978); Pateman, Women and Consent, 2 PoLrTicAL
Tueory 149 (1980).
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fuse to charge, or the police might refuse to an-
swer complaints; but technically there would be
no traditional legal bar to prosecution if a rape
reform statute is silent as to spouses. Reform
statutes which retain some version of the spousal
exception have failed in the attempt to redefine
rape as an act of sexual aggression.

One final curiosity remains in the law concern-
ing spouses. Of the sixteen jurisdictions which
originally provided for rape by impersonation in
their nineteenth century criminal codes, nine states
and Puerto Rico retain a statutory provision which
extends the definition of rape to include inter-
course obtained through fraud when the offender
gains consent through the impersonation of the
victims husband or through deception gener-
ally.’**  Although there has been little interpreta-
tion of these provisions since the turn of the cen-
tury, they have survived despite repeated revi-
sions of the state criminal codes. Examination of
the late nineteenth and early twentieth century

103. Ariz. Rev. StaT. ANN. § 13-1401(5) (d) (1978);
Coro. Rev. Stat. § 18-3-403(1)(d) (Repl. 1978);
Ipano Cope § 18-6101(6) (1979); La. Rev. Stat. AnN.
§ 14-43(3) (West Cum. Supp. 1980); NeB. REv. STAT.
§ 28-319(1)(a) (1979)(provides for deception gen-
erally; does not specify husband); Ouro Rev. Cope AnN.
§ 2907.03(A)(4) (Anderson Repl. 1975); OkrLA. STAT.
Ann. tit, 21, §§ 1111(8), 1114 (West 1958); P.R. Laws
A~N. tit. 34, § 4061(e) (Cum. Supp. 1978); Tex. PENAL
Cope ANN. tit. 5, § 21.02(b) (6) (Vernon Cum. Supp.
1980); Utan CopeE AnN. § 76-5-406 (Repl. 1978).

Such provisions were usually part of a 19th century
statute defining rape in terms of circumstances of non-
consent. See, e.g., La. REv. StaT. AnN. § 14-43 (West
Cum. Supp. 1980):

Simple rape is a rape committed where the anal or
vaginal intercourse is deemed to be without the
lawful consent of the victim because it is committed
under any one or more of the following circum-
stances: (1) Where the victim is incapable of resist-
ing or of understanding the nature of the act by rea-
son of stupor or abnormal condition of the mind
produced by an intoxicating, narcotic, or anesthetic
agent, administered by or with the privity of the
offender; or when the victim has such incapacity,
by reason of a stupor or abnormal condition of the
mind from any cause, and the offender knew or
should have known of the victim’s incapacity; or
(2) Where the victim is incapable, through un-
soundness of mind, whether temporary or perma-
nent, of understanding the nature of the act; and
the offender knew or should have known of the
victim’s incapacity; or (3) Where the female victim
submits under the belief that the person committing
the act is her husband and such belief is intention-
ally induced by any artifice, pretense or conceal-
ment practiced by the offender.
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cases reveals the judicial concerns which still seem
to support these provisions.

In jurisdictions without provisions for rape by
impersonation, it was generally held that fraud
does not vitiate consent or supply the requisite
force."™ Therefore, rape was generally not com-

104. Commonwealth v. Goldenberg, 338 Mass. 377,
155 N.E.2d 187 (1959); Don Moran v. People, 25 Mich.
355 (1872); State v. Brooks, 76 N.C. 1 (1877); Com-
monwealth v. Childs, 2 Pitts. 391 (Pa. 1863); Common-
wealth v. Duchnicz, 59 Pa. Super. Ct. 527 (1915); Wyatt
v. State, 32 Tenn. (2 Swan) 394 (1852); Whittaker v.
State, 50 Wis. 518, 7 N.W. 431 (1880). But see State
v. Atkins, 292 S.W. 422 (Mo. 1926); People v. Bartow,



(1980) ]

mitted where there was an impersonation of the
woman’s husband by the defendant. Even in
states with express provisions concerning this spe-
cific type of deception, the courts displayed a
reluctance to convict the man who had acted with-
out force. Nor did they want to deny retribution to
a woman who had apparently consented only to
marital intercourse. This ambivalence resulted in
dicta containing novel rationale for inconsistent
opinions.'®

In sustaining a conviction of rape by fraud, the
courts generally required that the defendant have
practiced some artifice or stratagem to accomplish
the impersonation. Some courts narrowed this
construction even further: the effect of the strata-
gem must have been to deceive, to impose upon
the victim, and to make her believe that the de-
fendant was her husband when the act was com-
mitted, and by these means, to gain her consent to
the copulation. Therefore, a conviction for rape
by fraud was sometimes not sustained in the case
where the victim was sleeping when intercourse
started, because she was not actively induced to
consent.’® In other courts, evidence of an at-
tempt to delude the victim was sufficient to sus-
tain a conviction of rape by fraud under the stat-
ute.’”” In those states which upheld the tradi-

1 Wheeler Cr. Cas. 378 (N.Y. 1823). Some early courts
interpreted the impersonation provision to include the
man who lured a woman into a feigned marriage which
she believed was valid. A strong body of case law
suggests that the provision was created to focus on
specific sexual acts rather than inducement into marriage.
California v. Skinner, 33 B.C. 555 (1924); Draughn v.
State, 12 Okla. Crim. 479, 158 P. 890 (1916). But see
People v. McCoy, 58 Cal. App. 534, 208 P. 1016 (1922);
Wilkerson v. State, 60 Tex. Crim. 388, 131 S.W. 1108
(1910); Lee v. State, 44 Tex. Crim. 354, 72 S.W. 1005
(1902). False inducement to marriage would also be
covered under the seduction statutes which were then
common in the United States.

105. In a series of Texas cases, the courts narrowly
defined the elements required for conviction under the
statute. Huffman v. State, 46 Tex. Crim. 428, 80 S.W.
625 (1904); Payne v. State, 38 Tex. Crim. 494, 43 S.W.
515 (1897); Franklin v. State, 34 Tex. Crim. 203, 29
S.W. 1088 (1895); Ledbetter v. State, 33 Tex. Crim.
400, 26 S.W. 725 (1894); Mooney v. State, 29 Tex.
App. 257, 15 S.W. 515 (1890); King v. State, 22 Tex.
App. 650, 3 S.W. 342 (Crim. App. 1887).

106. Payne v. State, 38 Tex. Crim. 494, 43 S.W. 515.

(1897); King v. State, 22 Tex. App. 650, 3 S.W. 342
(Crim. App. 1887).

107. E.g., State v. Williams, 128 N.C. 573, 37 S.E.
952 (1901). In Williams, the defendant deluded the
woman into believing he was her husband by disguising
his voice. The court stated, “ “The voice was the voice
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tional definition of rape, courts did not ignore the
issue of force when faced with an indictment of
rape by fraud, nor did they allow fraud to replace
the force issue. Women were protected by law
from the violence of rape through severe penalties
on offenders; but if there was no coercion, there
could be no additional protection.’®® There is a
difference, one English court explained, between
“compelling a woman against her will when the
abhorrence which would naturally arise in her
mind was called into action; and beguiling her
into consent and co-operation.” ' Statutory pro-
tection merely reflected the common law rule.
Judicial and legislative reactions to cases involv-
ing marital rape illustrate the still pervasive con-
cern for men’s marital privileges. In many states,
the same fear of false accusations which resulted
in extension of the marital exemption to those co-
habiting may be the basis of legislative retentions
of provisions concerning rape by impersonating the
husband. To reformers, it is somewhat absurd
that legislators should focus upon this definition
of the crime when violent and forcible attacks
routinely fill the records of the hospital emergency
rO0mS.

VI. CuHaNGEs IN OFFENSES DEFINED BY AGE
A. Historical Background

An understanding of the history of statutory
rape laws in the United States is a prerequisite
to comprehending the polyglot status of the pres-
ent law. It is apparent that there is no consensus
on the question of what is the appropriate age for
consensual sexual conduct. Feminists, as well as
legislators and members of the general public, are
divided on the issue. Protection of children, par-
ticularly the protection of young children, from
sexual abuse by adults, requires that a statutory
age be set relatively high. At the same time,
many believe that the traditional statutory rape
laws which criminalize consensual, nonforcible
heterosexual conduct between persons under
eighteen ignore the realities of social and cultural
practices in America in the 1980’s. Historically,

of Jacob but the hand was the hand of Esau’ is the story
of an ever memorable fraud; but neither hand nor voice
created a suspicion in the mind of the betrayed.” Id.
at 576, 37 S.E. at 953.

108. State v. Brooks, 76 N.C. 1 (1877).

109. Rex v. Joseph Jackson, 168 Eng. Rep. 911, 911
(1822).
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the traditional rape law, in England and as it was
codified in the United States, always distinguished
between the forcible rape of adult women and
sexual intercourse or sexual contact with young
female children. The earliest English rape stat-
ute, the Statute of Elizabeth I,'*° specified ten as
the statutory age. In the United States, codifica-
tions of the traditional rule usually started by
adopting a statutory age of ten. Even before
rape reform legislation began, many states
changed their age provisions several times. A
number of states seem to have made amendments
in the latter part of the nineteenth century and be-
tween 1910 and 1920.** By the 1950’s, the ma-
jority of states no longer set the statutory age at
ten. Nonetheless, in the late 1950°s and early
1960’s, the Model Penal Code recommended ten
as the statutory age.’’* If the Model Penal Code
recommendation had been adopted, consent would
have been a defense to any sexual conduct, in-
cluding intercourse, between adults and a child
over ten. Again, the Model Penal Code formula-
tion relied upon the concept of the subjective, per-

110. 18 Eliz. 1, ¢ .7 (1576).

111. See History, Rape IV, for details of legislative
changes in the age provisions. The general pattern
seems to be that states which codified their laws before
the last quarter of the 19th century were more likely
to set the statutory age at 10. No state now has a
statutory age of 10. The following were the earliest
codifications of a statutory age of consent for rape.
Some inaccuracies may exist because the research de-
pended upon the excellent historical collections of one
library, the Library of the State of New Jersey in Trenton,
New Jersey. Short of travelling to each state capital,
there is no way to verify missing volumes or whether
the volume or statute cited is indeed the earliest codifica-
tion. Comments, corrections, and additions from readers
would be greatly appreciated. Ala.: 12 (1852); Alaska:
16 (1899); Ariz.: 17 (1901); Ark.: 16 (1894); Cal.:
10 (1872); Colo.: 10 (1868); Conn.: 10 (1879); Del.:
10 (1829); D.C.: 12 (1857); Fla.: 10 (1868); Ga.: 10
(1862); Hawaii: 10 (1869); Idaho: 12 (1874-75); Ill.:
10 (1833); Ind.: 12 (1824); Iowa: 10 (1850); Kan.: 10
and 12 (1855); Ky.: 10 (1789); La.: 11 (1833); Me.:
10 (1822); Md.: 10 (1809); Mass.: 10 (1649); Mich.:
11 (1808); Minn.: 10 (1857); Miss.: 10 (1839); Mo.:
10 (1825); Mont.: 16 (1895); Neb.: 10 (1866); Nev.:
12 (1861); N.H.: 10 (1791); N.J.: 10 (1796); N.Y.:
10 (1829); N.C.: 10 (1818); N.D.: 16 (1877); Ohio:
10 (1833); Okla.: 14 (1890); Or.: 10 (1854); Pa.: 10
(1860); P.R.: 12 (1909); R.I.: 16 (1856); S.C.: 10
(1712); S.D.: 16 (1893); Tenn.: 10 (1831); Tex.: 10
(1866); Utah: 10 (1866); Vt.. 11 (1797); V.I: 12
(1921); Va.: 10 (1789); Wash.: 12 (1881); W.Va.: 12
(1868); Wis.: 10 (1839); Wyo.: 10 (1878).

112. MopeL PeEnaL Copk, supra note 31, § 213.1(d).
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sonal consent of the female. The Model Penal
Code was more concerned with avoiding false
reports and the harassment of men than it was
with the protection of young persons from sexual
exploitation and abuse. The pattern in most
American jurisdictions, then, was the initial en-
actment of a statutory age of ten when the state
adopted the traditional English statute, followed
by a series of amendments which raised and low-
ered the statutory age, added restrictions to a
crime called statutory rape, and usually ended up
separately defining all age offenses.’® Although
the American laws started from the English law,
they developed in a statutory direction which had
no counterpart in England. In the United States,
the statutory age offenses seemed primarily di-
rected at regulating consensual conduct. Some-
times these statutes replaced or served the func-
tion of the traditional English common law offense
of seduction. Penalties were customarily low, and
legislative formulations often were elaborate and
contradictory as legislators attempted to define
what constituted criminal behavior.''* A common
unstated assumption underlying these laws was
that men should not be exposed to risk for engag-
ing in sexual relations with young, unmarried fe-
males. The rape statute sometimes prohibits
carnal abuse with a female below a specified
age.'’® Acts constituting carnal abuse were then
defined by case law. Usually, carnal abuse did
not require proof of penetration, although there
was a great deal of variation among states and
even within particular jurisdictional bodies.

As the common law defense of consent devel-
oped in American jurisprudence, the statutory age
or ages became designated the age of consent: If
the female was below the age specified by statute,
proof of force and the absence of consent were
not elements of the crime. This formulation was
consonant with the English law regarding carnal
abuse. The term age of consent became confus-
ing, however, when many states enacted two dis-
tinct forms of statutory rape: (1) the traditional
formulation prohibiting carnal abuse of children
under the age of ten or twelve, and (2) a different
formulation which prohibited consensual sexual
intercourse with any female under the age of six-

113. E.g., Iowa, History, Rape IV.

114. E.g., Kentucky, History, Rape IV.

115. E.g., N.J. StaT. A~NN. § 2A:138-1 (repealed by
N.J. StaT. AnN. § 2C:98-2 (West Pamph. 1980)).



teen or eighteen or between the ages of twelve
and sixteen. This is the offense usually referred
to as statutory rape. The latter statutes were es-
sentially equivalent to the English common law
crime of seduction; seduction prohibited consen-
sual conduct and could only be committed against
an unmarried female of chaste character. In the
United States, during the 1950’s and 1960’s, these
so-called statutory rape statutes answered a social
concern different from that of the traditional pro-
hibition against carnal abuse of girls under ten.
Their purpose was not the prohibition of sexual
exploitation of children or young girls, but a pro-
hibition against consensual relations with women
under a specified age. Changing social attitudes
on this subject can be measured by the multitude
of amendments to statutory age provisions in this
century.''® At least part of the purpose of the
statutory rape law was the protection of virginity.
Unmarried young women were prohibited by law
from engaging in sexual relations without the con-

116. See generally History sections, Rape IV.
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sent of their parents; indeed, Mississippi provides
that a parent may sue for damages for the seduc-
tion of his or her daughter.”” In statutory rape,
therefore, consent did not mean the individual or
personal subjective consent of the female. A de-
fense of consent could be applied only to females
above statutory age. The statutory rape laws in
the United States were explicit about prohibiting
conduct irrespective of the consent of the par-
ties.''® These statutory rape laws usually were
interpreted as prohibiting camnal knowledge or
intercourse, rather than prohibiting carnal abuse
or acts short of intercourse.

Social attitudes toward consensual sexual rela-
tions with unmarried females under sixteen were
historically ambivalent and hypocritical. Statu-
tory rape laws were enforced infrequently; the
penalties were low. The laws often were used to

117. Miss. Cope Ann. § 11-7-11 (1972).

118. E.g., Nebraska, History, Rape IV. Amendment
of 1895 increased the statutory age to 18 and added
chaste character provision. The statute specifically refers
to carmal knowledge with consent.
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bring about a “shotgun” marriage to a pregnant
teenager.

When statutory rape was included in the prin-
cipal statute defining rape, the law predictably
developed contradictions. The prohibition against
forcible attacks upon adult women was based
upon an entirely different social goal than that
upon which the prohibition against consensual
sexual conduct involving young unmarried women
was based. Penalties for statutory rape were usu-
ally significantly lower than those for forcible
rape, yet in some states with traditional statutes,
forcible rape of an underage female was included
under the statutory rape law. In New Jersey, for
example, the penalty for carnal knowledge of a
female under sixteen was a maximum of fifteen
years; the maximum penalty for forcible rape of
an adult female was thirty years.*® This law was
inconsistently interpreted; some judges held that
the maximum possible penalty for any forcible,
brutal attack upon a female under sixteen was
fifteen years.'*® The law, thus, was interpreted
to provide a less severe penalty for forcible attacks
upon young girls than for forcible attacks upon
adults.

In most statutes, the age provisions defined as
criminal that behavior which society in fact toler-
ated; this behavior included consensual heterosex-
ual relations, such as sexual intercourse with under-
age females. Special defenses to statutory rape thus
developed to circumvent the over-inclusiveness of
the defined behavior. These defenses then were
applied to all categories of forcible rape and carnal
abuse of children. The two most noteworthy
statutory rape defenses which developed were the
defense based upon the prior sexual history of the
complainant and the mistake as to age defense.
The first defense was based upon the fact that a
number of statutory rape statutes specifically made
reference to chaste females, to unmarried females
or to females of virtuous character.'** Chastity of
the victim became an element of the offense which

119. N.J. Star. AnN, § 2A:138-1 (repealed by N.J.
Stat. ANN, § 2C:98-2 (West Pamph. 1980)).

120. This conclusion is based upon a review of the
commitments of sex offenders who were incarcerated on
September 1, 1979 at the Adult Diagnostic & Treatment
Center, an institution for designated sex offenders.

121. Such references are still found in the statutes.
P.R. Laws Ann~. tit. 33, § 4063 (1969 & Supp. 1978);
Tex. PENaL Cobe Anw. tit. 5, § 21.10 (Vemon 1974);
Va. Cope § 18.2-65 (1975).
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had to be proved by the state. The reference to
marriage in such statutes should not be confused
with the spousal exception. Marriage of the under-
age female to anyone was a defense to statutory
rape, because marriage meant the female was not
a virgin.'** A defense based upon the unchaste
character of the female was arguably logical for
a statutory rape offense if the purpose of the
statute was to protect virginity. The unchaste
character of the victim had no relevance, however,
to proof of a crime defined as a forcible attack.

The mistake as to age defense developed under
traditional mistake theory '*® as a rule of reason-
ableness which excused defendants in situations
where the girl was close to the statutory age. The
classic case is People v. Hernandez.'** In that
case, the statutory age was eighteen, the prosecut-
ing witness was seventeen years and nine months
old, and the complainant had told the defendant
that she was eighteen. The couple was living
together in a consensual relationship; the facts
could not have been more favorable to the de-
fense. The Supreme Court of California held
that the defendant’s honest and reasonable, but
mistaken, belief that his partner was beyond the
age of consent deprived him of the requisite
mens rea to sustain a conviction. Also, the result
in Hernandez was perhaps easier to justify be-
cause the California statutory rape statute was
separate from the statute defining forcible rape.
If statutory rape had been a subcategory of for-
cible rape, the California Supreme Court might
have been concerned that the mistake as to age
defense would be applied to circumstances in-
volving force.'®

122. E.g., Or. Rev. StaT. § 163.445(1) (Repl. 1977)
(“A person commits the crime of sexual misconduct if
he engages in sexual intercourse or deviate sexual inter-
course with an unmarried person under 18 years of age.”).
Presumably, one justification for this formulation would
be to distinguish between this offense and adultery.

123. Bienen, Mistakes, supra note 102.

124. 61 Cal.2d 529, 393 P.2d 673, 39 Cal. Rptr. 361
(1964). For a discussion of Hernandez, see Annot., 8
ALR.3d 1100, 1105-07 (1966).

125. The California statutory rape statute is a classic
example of a sex-specific statutory rape law designed to
prohibit females from consensual sexual relations. The
statute only prohibits sexual intercourse, and there is no
restriction on the age of the male. The statute includes
a spousal exception, however, instead of reference to
unmarried females. “Unlawful sexual intercourse with
female under 18: Unlawful sexual intercourse is an act
of sexual intercourse accomplished with a female not
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In many jurisdictions, however, the mistake as
to age provision became a boilerplate defense
which had little to do with the theory of a rea-
sonable mistake of fact. The mistake as to age
defense invited the jury to examine the appearance
of the teenaged victim and to then make an “Alice
in Wonderland” determination as to whether the
defendant could have mistakenly believed that the
victim was above the age of consent. Since the
trial often occurred months, or even more than a
year, after the statutory rape incident, the mistake
as to age defense always operated to unduly
burden the victim. This defense, moreover, could
be used to introduce evidence that the victim
provoked the attack by being physically well de-
veloped, by wearing excessive makeup, or by wear-
ing suggestive clothes. Not only could the com-
bination of these factors influence the jury on the
question of mistake as to age, but these factors
could also suggest victim precipitation and respon-
sibility. 28

Since many statutory rape statutes specified
that the victim be an unmarried female, marriage
of the girl to anyone was a complete defense.
Some states went one step farther and specified
in their common law that marriage of the victim
to the defendant was a defense to the crime. This

the wife of the perpetrator, where the female is under
the age of 18 years.” Car. PENAL CopE § 261.5 (West
Supp. 1980). The statute is under challenge on the
basis of equal protection. Michael M. v. Superior Court,
95 Cal.3d 608, 601 P.2d 571, 159 Cal. Rptr. 340 (1979),
cert. granted, 100 S.Ct. 2984 (1980).

126. For arguments in support of the defense, see
Myers, Reasonable Mistake as to Age: A Needed Defense
to Statutory Rape, 64 Micu. L. Rev. 105 (1966). The
author takes the position that the criminal law should
not be responsible for regulating consensual sexual be-
havior which is not socially harmful. The MopeL PENAL
CopE and a number of states following the MopEL PENAL
Copk specifically adopt this view. Many proponents of
the defense, however, assume a large number of “false”
complaints by spurious victims. There are no reliable,
concrete data supporting this assumption and many
studies refute it. For an investigation concerning the
specific number of “false” complaints in one jurisdiction,
see O’'Neale, Court Ordered Psychiatric Examination of
a Rape Victim in a Criminal Rape Prosecution, or How
Many Times Must a Woman be Raped?, 18 Santa CLARA
L. Rev. 119 (1977). The paper reports data on over
400 sexual assault cases reported to Bay Area Women
Against Rape. The “unfounding” of police complaints
was typically based on factors other than the likelihood
that no crime had occurred, in spite of an express FBI
instruction stating that unfounding should only take
place when police are convinced no crime occurred. 18
SanTAa Crara L. Rev. at 139.
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is further evidence that the statutory rape laws
have a different purpose than the laws against
forcible rape. The statutory rape laws were sim-
ply used as seduction statutes in such cases, even
though many jurisdictions also had a statutory
prohibition against seduction. Continued hypoc-
risy, confusion of social attitudes, increased con-
stitutional protections for defendants, and the de-
velopment of special defenses to statutory rape
made it almost impossible to prove the forcible
rape of a young girl prior to the enactment of
reform legislation,

B. Developments Under Reform Statutes

Reformers generally seem to agree that the en-
tire area of age-defined offenses needs to be recon-
sidered, but there seems to be no consensus on
reform objectives. At what age should consensual
conduct be decriminalized? Should statutory of-
fenses be defined in terms of an age difference
between the victim and the offender? Should the
protection of children from sexual abuse be pro-
vided for under child abuse laws? Were incest
prohibitions made unnecessary by reform statutes
which created a new sex offense defined in part
by an unequal relationship of authority between
the victim and the actor? Should there be sepa-
rate statutory age offenses for acts involving sexual
contact between persons of the same sex? Victim
advocates generally agree that the corroboration
requirement, the prompt complaint rule, and the
chaste character provisions of traditional rape
statutes must be repealed if convictions are to
be returned in cases where underage females are
victims of sexual assault. Teenagers and young
women are at significantly greater risk of being
raped than other age groups, whether for reasons
of vulnerability, accessibility, or carelessness,'’

127. In the period from 1972 to 1977, young adult
(13-17 years) victims brought to Boston City Hospital
constituted 58% of all victims. See Hearings, supra note
45, at 369 (testimony of Jan Ben Dor), Table 1. The
data in the various victim studies, however, are not com-
parable or even consistent. For example, sex offenses
reported to the Denver police in 1973 included 300
rapes of women over 16, 73 rapes of females under 186,
141 cases of child molestation, and 327 cases of sexual
assault. C. HurscH, THE TrouBLE witH RaPE 20, Table
3 (1977). A Battelle survey reported that cases involv-
ing minor victims accounted for only 10-20% of all as-
saults, and that minors were more likely to be raped by
adults in larger jurisdictions. BATTELLE MEMORIAL IN-
sTITUTE LAw AND JusticE CENTER, ForciBLE RAPE:
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but they may also be more likely to submit reports
which are later found to be false.128

For political reasons, legislators often had little
sympathy with the goal of decriminalizing con-
sensual relations among teenagers and were also
strongly in favor of harsh penalties for sexual
assaults against children. At the same time,
though, male legislators expressed concern that
men would be the victims of false reports. Com-
promises between reformers and legislators created
a new set of contradictions. In New Jersey, for
example, an amendment introduced by conserva-
tives in 1978 to raise the age of consent prohibited
sexual penetration with all persons under sixteen
and sexual contact between persons thirteen to
sixteen years old and persons four years older.'?®
The reform statute in New Jersey, however, only
imposes the most severe penalty for sexual pene-
tration with a person between thirteen and sixteen
when the actor is related to the victim, has super-
visory power over the victim, or stands in loco
parentis.’*® In comparison, in a gang rape situa-
tion involving a teenaged victim between the ages
of thirteen and sixteen, the most serious penalties
are invoked only if the state proves both the pres-
ence of aiders and abettors, and either that the
actor actually used physical force or coercion or
that the victim was physically helpless, mentally
defective, or incapacitated.'® The threat of force
or the mere presence of a gang and restricted
surroundings are not sufficient to support a con-
viction for aggravated sexual assault. The statute
provides the same maximum ten year sentence
for each of the following offenses: a gang rape
situation in which aiders and abettors were present
but it was not possible to prove the actual use
of physical force;'®* consensual sexual relations
between a fifteen-year-old and a person four years

A SurvEy ofF THE REesponNsE BY Porice, Porice Vor. I
at 24, Table 28 (Gov’t Print. Off. 1977).

128. But see C. HurscH, THE TROUBLE wiTH RAPE 14,
Table 1 (1977) (Denver study reporting the same low
percentage of “false” reports for complainants over 16
and under 16 (4% and 5% respectively of all reporting
victims in the category)).

129. N.J. StaT. Ann. §§ 2C:14-2a(l), -2b, -2¢(5)
(West Pamph. 1980).

130. N.J. Star. AnN. § 2C:14-2a(2) (West Pamph.
1980).

131. N.J. StaT. ANN. § 2C:14-2a(5) (West Pamph.
1980).

132. N.J. Stat. ANN. § 2C:14-2a(5) (a) (West Pamph.
1980).
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older;'*® and sexual contact between a victim
under thirteen when the actor is four years
older.}®

On the other hand, the amended age provisions
which were passed in response to political pressure
provide a relatively serious penalty for any sexual
contact between a person between the ages of
thirteen and sixteen and a person four years
older.’®® Sexual contact can be as little as the
actor touching his genitals in the view of the
victim, 3¢

133. N.J. Stat. AnN. § 2C:14-2¢(5) (West Pamph.
1980).

134. N.J. Star. Ann. § 2C:14-2b (West Pamph.
1980).

135. N.J. StaT. AnN. §§ 2C:14-3(b), :43-6(4) (West
Pamph. 1980) (providing a maximum penalty of 18

months).
136. N.J. Star. Ann. § 2C:14-1(d) (West Pamph.

1980).
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Many legislators who did not object to a radical
redefinition of the offense of rape seemed to have
been unwilling to vote for the repeal of a statutory
age of consent. Twenty-one jurisdictions retain a
statutory provision which uses the term age of
consent.’*” The age of consent is usually sixteen,
although in some states it is as low as twelve and
in others as high as eighteen. A number of legis-
lators insisted upon keeping some age prohibition
in the penal code to set a moral standard. This
standard, however, is somewhat modified since
few states which have reformed their rape laws
have gone back to formulations which required
the victim's chastity or to statutes designed to
force marriage under threat of criminal prosecu-
tion. At the same time, some age provision beyond
that needed to protect young people from adults
seems to be required under our culture’s present
norms. Most states, including states which have
adopted reform statutes, now have two'*® or

137. Ara. Copk tit. 13A, § 13A-6-70 (1977 & Supp.
1979) (16); Avraska StaT. §§ 11.41.410(3), (4), .440
(1978) (18); Amiz. REv. StaT. ANN. § 13-1405 (1978)
(15); CaL. PENAL CopE § 261.5 (West Cum. Supp. 1980)
(18); DEeL. Cope tit. 11, § 767 (Cum. Supp. 1978)
(16); D.C. Cobe Ann. § 222801 (1973) (16); Ga.
Cobe AnN. § 26-2018 (1977) (14); Ipano Cope § 18-
6101(1) (1979) (18); ILL. ANN. STAT. ch. 38, § 114
(Smith-Hurd Supp. 1979) (16); Kv. Rev. Srar. §
510.020 (Repl. 1975) (16); Mass. GEN. Laws ch. 265,
§§ 22A, 23 (West Supp. 1979) (16); Miss. CopE ANN.
§§ 97-3.65, -67 (1972 & Cum. Supp. 1979) (12); MonT.
ReEv. Copes Ann. §§ 45-5-502(3), -503(3), -501(2) (c)
(1979) (16); N.Y. Penar Law § 130.05 (McKinney
Supp. 1979) (17); N.C. Gen. StaT. §§ 14-27.2, 4 (Cum.
Supp. 1979) (12); Or. Rev. Star. § 163.315 (Repl
1977) (18); R.I. Gen. Laws § 11-37-6 (Cum. Supp.
1979) (16); Utan Copbe ANN. § 76-5-406 (Repl. 1978)
(14); Va. Cope § 18.2-61 (1975 & Cum. Supp. 1979)
(13); W. Va. Cope § 61-8B-2 (Repl. 1977) (16); Wis.
STAT. ANN. § 940.225(4) (1978 & Supp. 1979-80) (15).

New Jersey does not define an age of consent as such,
but the practical effect of the amended age provisions
is the enactment of a statutory offense for persons under
16. N.J. Star. AnnN. §§ 2C:14-1 to -3 (West Pamph.
1980).

138. Ara. CopE tit. 134, §§ 13A-6-61, -62 (1977 &
Supp. 1979); Conn. Gen. StaT. ANN. §§ 71(a)(1),
(3), 73(a) (1) (A), (C) (West Supp. 1979); Inp. CoDE
Ann. §§ 35-42-3(a), (b), (c¢), (d) (Burmns Cum. Supp.
1977); Mp. Ann. CopE art. 27, §§ 463(a) (3), 464A(a)
(3), 464B(a) (3), 464C(a) (2), (3) (Cum. Supp. 1979);
Mica. Comp. Laws Ann. §§ 750.520b(1)(a), (b)
(MicH. StaT. ANN. § 28.788(2) (1) (a), (b) (Callaghan
Cum. Supp. 1980)); Miss. Cope Ann. §§ 97-3-65, -67
(1972 & Cum. Supp. 1979); N.H. Rev. StaT. AnN. §§
632-A:2(X), (XI), 3, 7 (Supp. 1979); N.M. STAT. ANN.
§§ 30-9-13 (A), (B) (1978); N.C. GeN. StaT. §§ 14-
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three '* graded offenses which prohibit sexual
conduct with persons below a specific age; these
graded offenses have replaced the traditional
offense of statutory rape.

Most states which adopted reform legislation
include an expanded definition of sexual penetra-
tion with a person under a specific age in the
most serious category of offenses.’*® Since the
crime has been redefined in sex-neutral terms,
homosexual acts and acts by adult females against
young boys have been included in this expanded
definition. The new offense also prohibits ordi-
nary sexual intercourse with females under a
specific age. Under the reform statutes, the defi-
nition of this crime includes some segment of the
acts formerly covered under statutory rape, al-
though the age used for statutory rape was usually
higher than the age specified in this definition.'*

The reform statutes also prohibit a wider variety
of acts with young people than the former law.
Many statutes include a new offense which pro-
hibits sexual contact with persons between certain
ages.'*? Another common provision, even in re-
form states, prohibits sexual penetration with per-
sons of a higher age under specific circumstances;
this provision does not include heterosexual rela-

27.2(a) (2), .4(2) (Cum. Supp. 1979); N.D. CenT. CODE
§ 12.1-20-03(1) (d) (Supp. 1979); TENN. CopE ANN. §§
39-3703(a) (3), (4), -3704(b) (Cum. Supp. 1980); V.L
CopE ANN. tit. 14, § 1703 (Supp. 1978-79); Wis. StaT.
AnN. § 940. 225(2) (e) (West Cum. Supp. 1979-80);
Wryo. StaT. § 6-4-303(a) (V) (c) (1977).

139. Ky. Rev. Star. §§ 510.020(3)(a), .040(1) (b)
(2), .050(1) (Repl. 1975); N.J. STaT. AnN. §§ 2C:14-2
(2)(1), (2), -2(b) (4), -3(a) (2), 3(b) (4) (West Pamph.
1980); N.Y. PenaL Law §§ 130.25, .30, .35 (McKinney
1977 & Supp. 1979); Or. Rev. Stat. §§ 163.355(1),
.365(1) (b), .375(1) (b),(c) (1977); S.C. CopE § 16-3-
655 (Cum. Supp. 1979); Wasu. REv. Cope AnnN. §§
9A.44.070, .080, .090 (West Cum. Supp. 1980-81); cf.
ARK. StaT. ANN. §§ 41-1802(2), (3), -1803(1)(c),
-1804(1), -1806(1), -1807(1), -1808(1)(c), -1810(1)
(1977) (more than three statutory age classifications).

140. See, e.g., MicH. Comp. Laws Ann. § 750.520b
(1)(a) (MicH. StaT. ANN. § 28.788(2)(1)(a) (Cal-
laghan Cum. Supp. 1980)).

141. The most common age in traditional statutory
rape laws was 16. Most reform states define the most
serious crime in terms of sexual acts committed with a
person under 13 or 12. E.g., Araska StaT. § 11.41.410
(3) (1978); Micu. Comp. Laws Ann. § 750.520b(1)
(Micu. Star. AnN. § 28.788(2) (1) (Callaghan Cum.
Supp. 1979-80) ); N.]J. StaT. AnN. § 2C:14-2(a) (1), (b)
(West Pamph. 1980).

142. E.g., ArLaska StaT. §§ 11.41.440(a) (1), (2)
(197?); N.J. StaT. AnN. § 2C:14-3(b) (West Pamph.
1980).
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tions between consenting teenagers.*® In other

stales, the policy objective of excluding consenting
teenagers is achieved by introducing a differential
between the ages of the victim and offender.**
A number of states compromised on the age pro-
visions and thus retained some of the features of
statutory rape; these features included the defense
based upon the chastity of the victim.!*

Some states also enacted highly unusual statu-
tory provisions in what looks like an attempt to
strike a compromise between the goals of reform
advocates and the policy objectives of statutory
rape law."*® The Washington statute, for exam-
ple, exhibits a number of reform features, but also
defines a crime called statutory rape in the first,
second, and third degrees” Some reform pro-
visions have been enacted, such as the age dif-
ferential in second degree statutory rape, but the
statutes retain some characteristics of the tradi-
tional statutory rape law, such as the spousal ex-
ception.*®* The Washington statute is atypical

143. E.g., Tenn. Cope AnN. § 39-3703(a) (4) (Cum.
Supp. 1979) (offense defined in terms of age and a
relationship of authority between the victim and actor).

144. Four-year gap: Coro. Rev. Star. § 18-3-405(1)
(Repl. 1978); DeL. Copk tit. 11, §§ 761(3), 762 (Repl.
1979); Mp. AnxN. Copg art. 27, §§ 463(a) (3), 464A(a)
(3), 464B(a) (3), 464C(a)(2), (3) (Cum. Supp. 1979);
W. Va. Cope §§ 61-8B-5, -8 (Repl. 1977). Three-year
gap for some offenses: Mont. REv. CopE AnN. §§ 45-
5-502(3),-503(3) (1979); S.C. Cope §§ 16-3-655(1),
(2) (Cum. Supp. 1979); S.D. ComriLep Laws ANN.
§ 22-22-7 (Supp. 1979); Tenn. Cope AnN. § 39-3703(a)
(4) (Cum. Supp. 1979); Urau CopbeE AnN. § 401(2)
(Repl. 1979); Va. CopE §§ 18.2-63, -64.1 (1975 & Cum.
Supp. 1979).

Jowa adopted a six-year gap for some offenses. Iowa
Cope Ann. § 709.4(5) (West 1979). Maine has a three-
year gap and a five-year gap for different offenses. ME.
Rev. Stat. tit. 17-A, §§ 254, 255(c) (Pamph. 1979).
Minnesota has age differentials of two years, three years,
and four years for various offenses. Minn, StaT. ANN. §§
609.342(a), (b), .343(a), (b), .344(a), (b), .345(a),
(b) (West Cum. Supp. 1980).

145. Inp. Cope Ann. § 35-42-4-3(a)-(f) (Bums Supp.
1977) (marriage of the child to anyone is an affirmative
defense to child molesting); La. Rev. Stat. ANN. §
14:80 (West Cum. Supp. 1979) (requires that the victim
be unmarried).

146. E.g,, Nev. Rev. Srtat. § 200.364(3) (1977)
(adopting a compromise position on the age of consent.
The age of consent is set at 15. For ages 15-17, there
is a rebuttable presumption of non-consent.); Wis. Star.
An~. § 940.225(4) (West Cum. Supp. 1979-80).

147. Wasn. Rev. Cope AnN. §§ 9A.44.070, .080, .090
(West Supp. 1980-81).

148. Id. Washington retains the spousal exception for
second and third degree statutory rape and abolishes
the spousal exception for first degree statutory rape.
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of reform statutes in that it institutes relatively
high penalties for offenses against young persons.
It is also contrary to the traditional view in that
it precludes the admission of evidence of the vic-
tim’s past sexual history for all degrees of statu-
tory rape.!* An unusual provision, which was
probably the result of a political compromise, is
a specific statutory provision eliminating the mis-
take as to age defense unless the defendant claims
to rely upon a declaration by the victim.'*® In
contrast, a number of reform states have abol-
ished ' or limited '** the mistake as to age de-
fense.

Reform statutes which define the offense in
terms which make consent irrelevant usually do
not define an age of consent. The concept of an
age of consent was traditionally related to notions
of seduction and statutory rape. Age of consent
has little meaning in a statute which formulates
the crime in terms of sexual assault or sexual
battery. Some states, nevertheless, have adopted
statutes which define both a statutory age of
consent and a crime whose elements include the
absence of consent.'®?

149. WasH. Rev. Copbe ANN. § 9A.040.020(2)-(4)
(West Cum. Supp. 1980-81).

150. WasH. Rev. Cope ANN. § 9A.040.030(2) (West
Cum. Supp. 1980-81).

151. Ark. StaT. AnNn. § 41-1802(2) (1977); Conn.
GEeN. Stat. AnN. § 53a-67 (West Supp. 1979); Fra.
StaTt. ANN. § 794.021 (West 1976 & Supp. 1979); La.
Rev. StaT. ANN. § 14:80 (West Cum. Supp. 1980); N.J.
StaT. ANN. § 2C:14-5(c) (West Pamph. 1980); Va.
Cope § 18.2-64.1 (Cum. Supp. 1979).

152. Coro. REv. Stat. § 18-3-406 (Repl. 1978) (only
if victim is over 15); Hawau Rev. Stat. § 702-235 com-
ment (Repl. 1976) (defendant must be reckless with
regard to knowledge of age); ME. Rev. StaT. tit. 17-A,
§ 254 (Pamph. 1980) (affirmative defense to sexual
abuse of minors); Mownt. ReEv. CopEs Anw. § 45-5-506
(1) (1979) (only if victim is over 14); N.D. CenT.
Cope § 12.1-20-01(1)(a) (1976) (defense available
only when offense prohibits conduct with victim over
15); On. Rev. Stat. §§ 163.325(1), (2), .415(2)(a),
.435(a), (b), .445(1) (1977) (defense available only
when offense prohibits conduct with victim over 16);
Pa. Stat. Ann. tit. 18, § 3102 (Purdon Cum. Supp.
1979-80) (defense available only through preponderance
of evidence when criminality of conduct involves victim
over 14); Wryo. Stat. § 6-4-308(b) (1977) (defense
available if criminality of conduct involves victim over
12). Accord, Wasn. Rev. CopE ANN. § 9A.44.060(2)
(West Cum. Supp. 1980-81) (does not limit the defense
to particular crimes, but there is a requirement that the
defense be reasonable).

153. Awiz. Rev. StaT. Ann. §§ 13-1401, -1404, -1405
(1978); DeL. Copk tit. 11, §§ 767, 773 (Repl. 1979);
Or. Rev. StaT. §§ 163.315, .365 (1977).
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VII. ApMISSIBILITY OF EVIDENCE
A. Recent Legislative Developments

By 1976, twenty-two states had adopted special
evidentiary provisions for rape limiting the ad-
missibility of evidence of the victim’s prior sexual
conduct with persons other than the defendant.***
As of 1979, forty-one states had passed some form
of a rape evidence statute. Ten jurisdictions had
no special statutory provision for the admissibility
of evidence of the prior sexual conduct of the
victim in a rape trial’® Evidence statutes are
often enacted before a reform of the substantive
law of rape.”™® The extent of the substantive
reform, however, does not necessarily correlate
with the effectiveness of the evidence statute.

The enacted evidence provisions have taken a
variety of approaches. It may be important that
the state has adopted evidence rules modeled on
the Federal Rules of Evidence.® Evidence rules
such as those incorporated in Michigan’s criminal
sexual conduct statute,’®® which excludes all evi-
dence of the victim’s prior consensual acts with
persons other than the defendant, are excep-
tional.’®® Most states have enacted rules or stat-
utes which minimally require a pretrial hearing
to determine relevance, before the evidence of
the victim’s prior sexual conduct with persons
other than the defendant can be admitted. Some
states have individualized codifications of their
common law.**® Most statutes are silent on the

154. Bienen, Rape II, 3 WoMmEN’s Rts. L. Rer. 90, 136
n.5 (Spring/Summer 1977).

155. Alabama, Arizona, Connecticut, District of Colum-
bia, Kansas, Maine, Puerto Rico, Utah, Virgin Islands,
and Virginia.

156. E.g., CaL. PEnaL Cope §§ 261, 1127d, e (West
Cum. Supp. 1980); Car. Evip. Cope § 782 (West Cum.
Supp. 1980).

157. New Jersey, for example, has an evidence code
based upon the federal evidence code, but the rape
evidence statute was enacted as part of the substantive
rape reform statute rather than as an amendment to the
evidence code. See N.J. Stat. Ann. § 2C:14-7 (West
Pamph. 1980). Congress passed a moderate rape reform
evidence provision in 1978. Fep. R. Evip. 412.

158. Mica. Comp. Laws AnN. § 750.520] (Mich.
Star. Ann. § 28.788 (10) (Callaghan Cum. Supp.
1980-81) ).

159. Generally, the evidence provisions passed limit
the admissibility of evidence of the victim’s prior sexual
conduct unless there is independent proof of relevance
by the defense. In most states, any evidence can come
in after an initial offer of proof by the defense. But
see S.C. Copg § 16-3-659.1 (Cum. Supp. 1979).

160. See, e.g., CaL. Evip. CopE § 782 (West Cum.
Supp. 1980).
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question of what evidence is admissible to chal-
lenge the credibility of a witness. The determina-
tion, then, is left to the discretion of the trial
court,'¢!

Generally, the evidence statutes fall into three
categories: (1) statutes which exclude evidence
of the victim’s prior sexual conduct with persons
other than the defendant for any purpose; (2)
statutes or rules which create a presumption that
evidence of the victim’s prior sexual conduct with
third parties is irrelevant to prove consent, but
allow such evidence to be admitted after the de-
fense shows relevance;!®? (3) statutes which at-
tempt to limit the admissibility of evidence of
the prior or present conduct of the victim to im-
peach credibility.!* As part of rape reform, a
number of states also have passed related statutes
which eliminate special evidentiary corroboration
requirements for rape or sex offenses or which
forbid the judge to give a special cautionary in-
struction for rape. When rape reform statutes
repeal statutory or common law corroboration re-
quirements, the change is usually accomplished
by an amendment to the evidence statute.’®* In-
dependent of the legislatures, however, a number
of state courts have invalidated special cautionary
instructions in rape cases.'®® Arguably, even
without statutes repealing corroboration require-
ments, case law would have effected this reform
as changing public attitudes were reflected in the
evolution of the common law. Statutes prohibit-
ing the special cautionary instruction in rape cases
accelerated the process of evidence reform, though
statutory repeal of a mandatory cautionary in-
struction is not usually considered a rape reform
evidence provision.

Reform provisions which require a hearing on
the relevance of the victim’s prior sexual conduct

161. California is exceptional in having enacted a
special statute prohibiting introduction of evidence con-
cerning sexual conduct of the complaining witness to
attack credibility. Car. Evip. Cope § 782 (West Cum.
Supp. 1980).

162. E.g., N.J. Stat. AnN. § 2C:14-7 (West Pamph.
1980).

163. E.g., Nev. Rev. StaT. § 49.069 (1977).

164. E.g., Pa. Stat. AnN. tit. 18, § 3106 (Purdon
Cum. Supp. 1979-80) (repeals former corroboration re-
quirement, disallows Lord Hale’s cautionary jury instruc-
tion explained at note 78 supra, and states that credibility
of rape victim is to be determined by the same standard
as that of any other victim).

165. E.g., People v. Rincon Pineda, 14 Cal.3d 864,
538 P.2d 247, 123 Cal. Rptr. 119 (1975).
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have no counterpart in the common law. Tech-
nically, during trial a judge can order a hearing
on the relevance of any issue considered poten-
tially prejudicial. The fact that such hearings
have not often been ordered can be attributed to
several factors: the reluctance of the judge or the
prosecutor to delay adjudication by additional
hearings or motions in the absence of a compelling
interest; the fact that the prosecutor represents
the state and not the victim; the fact that preju-
dice would not accrue to the defendant by the
introduction of such evidence; and the related
concern with the constitutional right of the de-

Courtesy of New York Public Library

fendant to introduce all possibly favorable evi-
dence. Such hearings and requests to exclude
arguably relevant evidence do not help the prose-
cutor who is concerned that a conviction might
be overturned on appeal.

Given these concerns, it is surprising that over
forty states have enacted statutes which limit the
admissibility of evidence of the victim’s prior sex-
ual conduct. These provisions are known as rape
shield statutes, because their purpose is to protect
victims from harassment and humiliation at trial.
Most commonly, the provisions limit the admis-
sibility of evidence of the victim’s prior sexual con-
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duct on the issue of consent by raising a statutory
presumption of irrelevance.'®® Some states pro-
vide that introduction of evidence of the victim’s
prior sexual conduct with third parties must be
preceded by an in camera offer of proof and a
judicial finding of relevance.'® The strongest of
these statutory formulations requires that the judge
approve, in camera and on the record, questions
to be asked of the victim in court.'®® Usually the
statutes simply require a hearing or a special
judicial finding on the question of relevance.!®
Some statutes specifically restrict evidence intro-
duced before a jury.’®® These statutes imply no
restriction on admissibility in a trial without a jury.

A critical distinction, however, exists between
those statutes which limit the admissibility of
evidence on one issue, such as consent, and those
statutes which limit the admissibility of evidence
according to the form of evidence, such as
evidence of specific instances of conduct. Can
evidence whose admissibility is restricted for one
purpose be admitted for another purpose, thus
risking the prejudicial effect which that statute
was designed to prevent? The evaluation of the
effectiveness of these statutes will depend in part
upon an evaluation of the harm caused by the
admission of the evidence. If it is assumed that
jurors and judges irrationally excuse defendants
when they are confronted with victims of whose
sexual conduct they disapprove, then it is not im-
portant whether the evidence of the victim’s prior
sexual conduct is admitted on the issue of con-
sent, credibility, or as proof of the circumstances
of the actus reus. Under this assumption, when
confronted with the evidence the judge or jury
will punish the victim for her behavior by excus-
ing the defendant. If one assumes, on the other
hand, that jurors make a causal connection only
between prior sexual activity and the likelihood
of consent on a particular occasion, then an evi-

166. See, e.g., Coro. Rev. StaT. § 18-3-407 (Repl
1978); Ga. Cope AnN. § 38-202.1 (Cum. Supp. 1979);
N.M. StaT. AnN. § 30-9-16 (1978).

167. E.g., Mp. ANN. Copk art. 27, § 461A(b) (Cum.
Supp. 1979); MonT. Rev. Copes ANN. § 45-5-503(6)
(1979); N.M. Stat. Ann. § 30-9-16(B) (1978).

168. E.g., Tex. PENaL Cope ANw. tit. 5, § 21.13
(Vernon Cum. Supp. 1980).

169. See, e.g., Avraska Srtar. § 12.45.045 (1978),
which was enacted in 1975 and amended in 1978 to
strengthen the provisions for the proof required to be
shown in the in camera hearing.

170. E.g., Ark. StaT. ANN. § 41-1810.4 (1977).
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dence provision limited to admissibility on the
issue of consent, with the proper instructions, is
presumably sufficient. It seems reasonable to
follow the first assumption and to exclude poten-
tially prejudicial evidence; societal prejudices
exist, and it has not been convincingly demon-
strated that jurors or anyone else can rationally
limit such information to only one issue and then
come to independent conclusions as to guilt and
as to the appropriateness of punishment.

Few rape evidence statutes limit questioning
on cross-examination or restrict the admissibility
of evidence introduced to impeach victims.'™
Some states have provided that credibility of the
victim in a rape case shall be determined in the
same manner as in any other criminal case.'™ As
a practical matter, these provisions, which prob-
ably represent a political compromise, may be no
more than moral pronouncements; an individual
judge can always rule that prejudicial evidence
of the victim’s prior sexual conduct is relevant to
consent or to credibility.

Aside from these broad categories, a wide vari-
ety of special provisions exists. Some states have
enacted a special exception for evidence of prior
false complaints.®* The presence of this statutory

171. Car. Evip. Cope § 782 (West Cum. Supp. 1980)
(The Robbins Rape Evidence Law) (procedures for the
admissibility of evidence regarding the victim’s character
for purposes of impeachment); Hawau Rgv. STaT.
§ 707-742 (Repl. 1976) (admissibility of evidence
regarding credibility); La. Rev. Stat. AnnN. § 15.498
(West Cum. Supp. 1979) (victim’s prior sexual conduct
with person other than the defendant, and reputation
evidence concerning same, inadmissible for purposes of
impeachment); Miss. CopE ANN. § 97-3-68 (Cum. Supp.
1979) (if evidence regarding the victim’s sexual history
is offered on the issue of credibility, the defense must
make an offer of proof to the court); N.D. Cent. CopE
§ 12.1-20-15 (Repl. 1976) (evidence of prior sexual con-
duct offered for impeachment purposes must be proved
relevant away from the jury, written motion required);
Vr. StaT. ANN. tit. 13, § 3255 (Cum. Supp. 1979) (if
evidence of the victim’s prior sexual conduct with third
party is relevant to credibility, court may admit the
evidence on limited subjects); Wasn. REv. Cope ANN.
§ 9A.44.020 (West Cum. Supp. 1980-81) (evidence of
victim’s prior sexual behavior inadmissible to impeach);
Wis. StaT. Ann. §§ 906.08, 972.11(2)(b)(3) (West
Cum. Supp. 1979-80) (victim’s credibility can be at-
tacked only by opinion evidence or evidence of reputa-
tion for truthfulness); ¢f. Or. Rev. STaT. § 163.475(6)
(Repl. 1977) (no restriction on impeachment by proof
of a prior conviction of a crime).

172. E.g, Pa. STAT. ANN. tit. 18, § 3106 (Purdon
Cum. Supp. 1979-80).

173. MinN. StaT. ANN. § 609.347 (West Cum. Supp.

11980) (exception for “fabricated” charge); VT. STAT.
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language indicates that the position of the evi-
dence scholar, John Henry Wigmore, on the sub-
ject of pathological lying and false complaints '™ is
still influential, despite the fact that psychiatrists
have difficulty in diagnosing pathological liars.'™
One state has a specific statute to deal with the
issue of a reasonable but mistaken belief in con-
sent. Other states have passed novel statutory
provisions which seem to have been directed at
particular circumstances or cases, or perhaps in
response to the objection of a particular legisla-
tor.”* Some evidence statutes incorporate ques-

Ann. tit. 13, § 3255 (Cum. Supp. 1979) (exception for
specific instances of past false allegations); Wis. StAT.
AxN. § 972,11 (West Cum. Supp. 1979-80) (exception
for prior untruthful allegations of sexual assault).

174. Wigmore, in his TReAaTISE oN EVIDENCE, makes
the unequivocal recommendation that all complaining
witnesses in sex offense cases should be examined by a
psvchiatrist to determine if they are lying. Wigmore
was one of the first legal scholars to recognize that
psychiatry might have a role to play in legal determina-
tions. It is, however, unfortunate that his dated and
discredited views on this subject continue to be quoted
as authoritative.

The 1934 supplement to the second edition of Wig-
more’s TREATISE ON EvVIDENCE incorporated a new sec-
tion, 924a, in which the author stated categorically that
most women and girls who alleged they were victims
of sexual assault were either lying or fabricating the
charge. ‘The “scientific” basis for his conclusion was a
1915 monograph! W. & M. Healy, Pathological Lying,
Accusation and Swindling (1915). In addition to the
monograph, Wigmore cites as support for his position
several letters from prominent psychiatrists of the 1930’s
which appear to have been solicited. In the 1940 edition
of the TrEATISE, Wigmore reprinted, as additional and
independent authority for the view presented, a 1937-1938
Report of the American Bar Association Committee on
Improvements in the Law of Evidence. 63 ABA An-
~NuaL Reports (1939). Wigmore did not mention in
the TREATISE that he himself was the chairperson of that
ABA committee and the author of the report which
strongly endorsed the position advocated in the TREATISE.
The 1970 revised edition of the TREATISE incorporates
924a without change. Opinions of the 1970’s still quote
924a as the “modern” view. IIla J. WiGMORE, TREATISE
oNn EvipEnce § 924a (3d ed. rev. 1970).

175. Beck, Reliability of Psychiatric Diagnosis, 119 Am.
S. Psycu. 210 (1962).

176. Ga. CobE ANN. § 38-202.1 (Cum. Supp. 1979)
(prior sexual history of complainant admissible to prove
a reasonable belief in consent). Nebraska has a highly
unusual provision which prohibits the introduction of
evidence of the prior sexual history of the victim or the
defendant. NeB. Rev. Stat. § 28-321 (Supp. 1978).
New York has a special provision allowing for the admis-
sibility of prior convictions of the complaining witness.
N.Y. Crim. Proc. Law § 60.42 (McKinney 1977 & Supp.
1979). The admissibility of evidence regarding the prior
criminal convictions of a witness is arguably required by
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tionable provisions regarding retroactivity.”” The
continuing validity of statutes which phrase the
evidentiary exclusions in terms of a conclusive
presumption of irrelevancy may be changed by
recent Supreme Court decisions concerning the
constitutional validity of statutory presumptions
in criminal cases.!™®

B. The Effect of Statutory Changes in the
Law of Evidence

Although an enormous amount of political ef-
fort has gone into lobbying evidence rules through
the state legislatures, it is questionable whether
these new statutes will have a significant effect
on rape trials, on the conviction rate, or on public
attitudes toward victims. The new rape evidence
provisions have been harshly criticized in the legal
literature.'™ The substance of the criticism is
generally that the evidence provisions infringe
upon the constitutional right of the defendant to

the sixth amendment confrontation clause of the UniTeD
StaTEs ConsTITUTION, so that the New York provision is
redundant. Some states specifically mention that evidence
regarding the victim’s prior sexual history can be admitted
if it is in rebuttal or introduced by the prosecution.
Nevada, New York and West Virginia provide that prior
sexual conduct of the complaining witness can be used
to impeach credibility if the prosecution introduces the
issues. NEv. Rev. Star. § 50.090 (1977); N.Y. Crgim.
Proc. Law § 60.42 (McKinney 1977 & Supp. 1979);
W. Va. Cope § 61-8B-12 (Repl. 1977). South Carolina
has a special provision which allows acts of adultery to
be used for purposes of impeachment. S.C. Cope § 16-3-
659.1 (Cum. Supp. 1979).

177. Mp. AnN. Cope art. 27, § 461A (Cum. Supp.
1979) (specifically makes evidence provision retroactive).
The Maryland retroactivity provision may violate state
and federal constitutional provisions forbidding ex post
facto laws; ¢f. Vt. STAT. AnN. tit. 13, § 3251 (Cum.
Supp. 1979) (specifically states that the section is not
retroactive).

178. E.g., Sandstrom v. Montana, 442 U.S. 510
(1979).

179. Eisenbud, Limitations on the Right to Introduce
Evidence Pertaining to the Prior Sexual History of the
Complaining Witness in Cases of Forcible Rape: Reflec-
tion of Reality or Denial of Due Process? 3 HorsTra L.
Rev. 403 (1975); Herman, What’s Wrong with the Rape
Reform Laws? 3 Crv, Li. Rev. 60 (Dec. 1976/Jan.
1977); Sutherlin, Indiand’s Rape Shield Law: Conflict
with the Confrontation Clause? 9 Inpiana L. Rev. 418
(1976); Tanford & Bocchino, Rape Victim Shield Laws
and the Sixth Amendment, 128 U. Pa. L. Rev. 544
(1980); Westen, Confrontation and Compulsory Pro-
cess: A Unified Theory of Evidence for Criminal Cases,
91 Harv. L. Rev. 567 (1978); Comment, Ohio’s New
Rape Law: Does it Protect Complainant at the Expense

of the Rights of the Accused?, 9 Axron L. Rev. 337
(1975-76).



(1980)]

FBS/cpf

present any relevant and possibly exculpatory
evidence during the factfinding process. This
criticism seems to be an overreaction, because
most rape evidence provisions simply require a
hearing on relevance before the evidence of the
victim’s prior sexual conduct can be admitted.
Assessing the strength and effectiveness of the
rape evidence statute is difficult without case data.
Thus, a theoretically strong evidence provision
which keeps out all references to the victim’s
prior sexual conduct with third parties on the
issue of consent will be considerably less forceful
than a provision which also limits the admissibil-
ity of the same evidence on the issue of credibility.
States, in fact, have tended to limit the admission
of evidence of the victim’s prior sexual conduct
with third parties only on the issue of consent;
they have been reluctant to limit the admissibility
of evidence on the issue of credibility.® The

180. The reluctance of state legislators to pass evi-
dence statutes which limit cross-examination in any way
may be attributed to the fact that state legislators are
often lawyers whose professional experience is in trial
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strongest possible formulation of a rape evidence
statute would preclude the admission of evidence
of the victim’s prior sexual conduct with the de-
fendant or with third parties to prove consent, to
prove propensity to consent, to prove a mistaken
belief in consent, to show the source of pregnancy
or of disease, to impeach the witness, or for any
other conceivable purpose. It would also pre-
clude the admission of such evidence as opinion
evidence, specific conduct evidence, reputation
evidence, or evidence in any other form. No state
has taken this position. A majority of states simply
construct procedural obstacles to the admission
of evidence of the victim’s prior sexual conduct
with third parties. Some of the allegedly stronger
statutes require that the judge write out the
allowable questions. The effectiveness of these
provisions may depend upon whether the defense
can admit the identical evidence on another issue
without a special hearing or a finding of relevance.

The existence of a rape shield which only pre-
cludes the admission of evidence for a particular
purpose or on one issue may not provide sufficient
protection for victims, irrespective of the technical
wording of the statute. If the jury is going to be
biased against the victim by evidence of the
victim’s prior sexual behavior, by evidence that
a rape complainant had sexual intercourse with
twelve different strangers on twelve different
nights, or by the fact that a complaining witness of
sixteen had consensual sexual relations with her
boyfriend the same night, how the jury gets the
information will be irrelevant. The same situation
pertains to the judge who is faced with evidence of
the victim’s prior sexual conduct with third parties.
Theoretically, the judge is neither influenced nor
prejudiced by such evidence. Presumably, he or
she is trained not to decide on the basis of evi-
dence declared irrelevant by the legislature. The
judge, however, may think that evidence of prior
promiscuous conduct is itself probative of the
victim’s untrustworthiness. If one believes that
judges, by virtue of their age and sex, are likely
to disapprove of female sexual activity outside of
marriage, then one might also believe that a judge
would be adversely influenced by such evidence,
even though the evidence is not relevant to the
issue of consent. It may be that, given the struc-

practice. Trial lawyers traditionally have a high regard
for the persuasiveness of cross-examination.



202 WOMEN’S RIGHTS

ture of the criminal justice system, it is impossible
to protect victims from this societal prejudice. The
jury system is based upon the notion of a societal
judgment of the accused made by his or her peers.
Of necessity, that societal judgment reflects exist-
ing, widespread sexist and misogynous attitudes
toward rape victims.'® In reaching its decision
as to whether punishment is to be imposed, the
jury considers all circumstances. An acquittal
does not necessarily mean that the jury thought
that the defendant did not commit a crime. If
the jury believes that a defendant has had sexual
intercourse without consent with a woman who
regularly has consensual sexual intercourse with
strangers, that jury may acquit the defendant be-
cause it believes that such behavior with that
particular woman should not be punished.

From the victim advocate’s point of view, the
rape shield laws have another troublesome aspect.
These laws are addressed to a model system
which assumes a trial disposition for criminal cases.
Rape shield statutes may have no effect upon
disposition by plea, and in many jurisdictions,
the vast majority of rape cases are disposed of
by plea agreement.'$* Because of plea bargaining,
the effect of rape shield statutes may differ from
the expectations of reformers.

The experience in Florida is typical and in-
structive. The Florida sexual battery statute en-
acted in 1975'%® redefined the crime of rape, in-

181. Particularly interesting are the rape evidence
statutes which define prior sexual conduct to include
general concepts such as “living arrangements” or “life
style.” E.g., N.J. StaT. Ann. § 2C:14-7 (West Pamph.
1980) (sexual conduct includes living arrangement and
life style); Wis. StaT. Ann. § 972.11 (West Cum. Supp.
1979-80) (sexual conduct includes use of contraceptives,
living arrangement and life style). These statutes may
be vulnerable to constitutional attack because they define
a category which is too broad, too vague, or too all-en-
compassing.

182. Cases are most likely to be disposed of by plea
in urban jurisdictions where most rapes occur. In 1978,
in New Jersey, there were 1,115 forcible rapes in urban
areas, 480 forcible rapes in suburban areas, and 130
forcible rapes in rural areas. In New Jersey urban areas
approximately 80% of all cases are disposed of by plea
agreement without a trial. Five Year Comparison—Per-
cent Changes in Index Offenses, N.J. Unirorm CRIME
Reports (1978 Preliminary Annual Release, April 1979).

183. Fra. StaTt. Ann. §§ 794.011-022 (West 1976 &
Supp. 1979). The literature on the impact of the reform
statutes is still small. There is little systematic analysis
of the actual impact of legal reform in this area, in spite
of the fact that over 80% of the states have passed a rape
reform evidence statute.
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troduced new elements of proof, and incorporated
evidence provisions which looked as if they would
protect the victim from the introduction of preju-
dicial evidence of prior sexual conduct. The effect
of the Florida evidence provisions was not as
anticipated, however, partly because those lobby-
ing for the reform did not, and could not, regulate
the informal norms of the criminal justice process.

The original version of the Florida rape evi-
dence statute excluded all evidence of prior con-
sensual activity between the victim and any per-
son other than the offender.'® This version was
drastically altered in committee. What was in-
tended as reform of the evidence law changed
into recodification of existing case law. The re-
vised reform statute, which was not drafted by
reformers, provided that testimony of specific in-
stances of prior sexual conduct could be admitted
when a pattern of conduct or behavior by the
victim was established to be relevant to the issue
of consent.’® Some commentators considered the
reform statute a step backward,'®® because the
former case law allowed into evidence the prior
consensual activity between the victim and third
parties for the limited purpose of showing
“promiscuous intercourse with men, or common
prostitution.” " By specifically stating that such
a pattern of conduct was always potentially rele-
vant to the issue of consent, the statute thus made
prior sexual history admissible in every case where
consent was a possible defense.

The new Florida statute provides that relevance
be demonstrated away from the jury, merely
codifying the judge’s existing power to order such
hearings. The realities of pretrial procedure in
criminal court, however, seldom lead the judge to
order an extensive pretrial hearing on a routine
case. The threshold showing for relevance is
minimal, and the tendency is to admit, not to
exclude, evidence. A trial court judge is more

184. “Prior consensual activity between the victim and
any person other than the offender shall not be admitted
into evidence in prosecutions under section 794.02.”
1974 Fla. Laws, Reg. Sess., H. R. 3814 § 1(7) (introduced
by Rep. Gordon).

185. Fra. Stat. AnN. § 794.022(2) (West Supp.
1979).

186. Note, Florida’s Sexual Battery Statute: Significant
Reform But Bias Against the Victim Still Prevails, 30 U.
Fra. L. Rev. 419, 438 (1978).

187. Rice v. State, 35 Fla. 236, 238, 17 So. 286, 287
(1893). See also Huffman v. State, 301 So. 2d 815, 816
(Fla. Dist. Ct. App. 1974).
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likely to be reversed on appeal because he or she
excluded evidence favorable to the defense than
because he or she admitted evidence which was
arguably prejudicial to the state. A further di-
lemma in the rape shield statutes is the balancing
they require of the victim’s privacy interests
against the defendant’s constitutional right to a
fair trial; the defendant’s right includes the right
to be confronted with all possibly exculpatory
evidence. Even after a hearing, judges are not
disposed to keep out any arguably relevant evi-
dence. The Florida statute, like similar provi-
sions in other states, merely requires that the de-
fense exert some effort to admit the evidence.
Statutes which mandate a hearing may exclude
only the most outrageous evidence or may only
prevent flagrant misuse of evidence of the victim’s
prior sexual conduct.

Given the way decisions are reached in criminal
cases, perhaps the implementation of reform ob-
jectives would be more successful if evidence
statutes were always formed in terms of presump-
tions. A presumption places the burden on the
defense to present information which shows that
evidence of prior sexual conduct is relevant.'®®
The judge then is compelled to invite the defense
to rebut the legislature’s intended objective as to
relevance. In practice, judges may admit such
evidence on any showing despite the presump-
tion.’® The defense now has to make a strategic

188. One commentator has suggested a statutory
formulation which phrases the evidentiary exclusion in
terms of a rebuttable presumption of irrelevance. See 30
U. Fra. L. Rev., supra note 186, at 440.

A strong version of such a statute would state that the
presumption of irrelevance or prejudice applied to evi-
dence introduced for any purpose. These statutes could
be phrased in terms of an irrebuttable presumption, but
then the statute would be relatively vulnerable to attack
on grounds of constitutionality. See Leary v. United
States, 395 U.S. 6 (1969) (irrebuttable presumption
concerning knowledge of possession of illegal contraband
declared unconstitutional). As long as the evidence can
come in after an initial offer of proof, the statute is
unlikely to be declared unconstitutional.

189. On the subject of judicial attitudes toward rape
victims, see Bohmer, Judicial Attitudes Towards Rape
Victims, 57 JupicaTure 303 (1974). See also Common-
wealth v. Manning, 367 Mass. 605, 613, 328 N.E.2d
496, 501 (1975) (Braucher, ]J. dissenting) (“The admis-
sibility of evidence of the victim’s prior sexual conduct is
part of a legal tradition, established by men, that the
complaining witness in a rape case is fair game for
character assassination in open court. Its logical under-
pinnings are shaky in the extreme.”).
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decision on whether the evidence regarding the
victim is worth admission. When the evidence
statute is not phrased in terms of a presumption,
it may be easier to ignore. A statute which re-
quires a hearing on relevance may be interpreted
as a permissive requirement. It, too, leaves a
strategic decision in the hands of the defense.
The calculation of whether to make a motion for
the admission of evidence will be made by the
defense attorney based upon a variety of con-
siderations: the attorney’s perception of the
strength of the case as a whole, an estimation of
how sympathetic the judge or jury will be to the
client, whether the attorney has other motions be-
fore the judge in the same case, and the viability
of the victim as a witness.'®°

One problem with rape evidence statutes like
Florida's is that they presume a model which
bears little relationship to the realities of disposi-
tion in the criminal justice system. Trial courts
do not usually spend a great deal of time and
effort interpreting complicated or detailed stat-
utes. They may simply ignore, bypass, or circum-
vent a complicated or ambiguous statute which
reformers thought would be a major instrument
for change. Reform brought about through a new
rape evidence statute may be insufficient to compel
a busy trial judge to stop to make a determination
of relevance on the issue of consent and a second
independent determination on the issue of credi-
bility, while he or she keeps open the possibility of
a defense based upon a mistaken belief in consent.
In Florida, according to one source, judges have
invariably admitted all evidence of prior sexual
conduct, irrespective of the express language
limiting the admissibility of such conduct to prove

190. Very little information is available on what de-
fense attorneys consider in making these choices. See,
e.g., Revising California Laws Relating to Rape: Hear-
ings Before the Assembly Criminal Justice Comm. and
the California Comm. on the Status of Women at 64 (Los
Angeles, October 18, 1973) (comments of Nancy McKis-
sack):

As a practical matter I don’t think that [the in-
troduction of evidence of prior sexual conduct] is
really important as an evidentiary matter, because
an experienced defense lawyer generally would not
try to impeach or attack a complaining witness in a
rape case where there is definite evidence, indepen-
dent of the witness herself, of some force or violence.

. . . Often if the woman is battered or bruised, it

would backfire upon an attorney to try and attack

this woman in front of a jury as a promiscuous
woman.
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consent. The judges made no distinction between
cases where consent was an issue and cases where
it was not.”  From the judges’ perspective it was,
perhaps, a waste of time to expend a pretrial
hour discussing the potential admissibility of evi-

191. The practice is for the defense attorney to ask
questions regarding prior sexual activity on cross-exami-
nation. The state’s attorney raises an objection. The
objection is overruled and the evidence comes in before
the jury. When the attorneys attempt to have the evi-
dence held inadmissible prior to trial, the judge character-
istically responds that he has no evidence before him,
and he will rule during trial. In the opinion of an
assistant district attorney in Florida, “[t]That provision in
the statute might as well not exist.” 30 U. Fra. L. Rev.
419, supra note 186, at 439 nn. 152 & 154 (interview
with M. Jost).
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dence at trial, when the cases were likely to be
disposed of without trial. Even if judges and
attorneys were personally and professionally moti-
vated to carry out the statute’s intention, the
limitations of the court calendar might make such
time-consuming hearings a practical impossibility.
Evidence rules may be important in plea bargain-
ing, but only if they significantly alter the bargain-
ing position of one side. Since most evidence
reforms allow for the admission of prior sexual
conduct evidence upon motion, the threat of in-
troducing such evidence is theoretically always
available to the defense in plea bargaining, even
when the jurisdiction has a relatively strong evi-
dence statute.
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Another way in which the defense can use the
rape statute as a negotiating tool is to threaten in
plea bargaining conferences to challenge the valid-
ity of the reform statute. Challenges are usually
based upon the accused’s fifth amendment right
to a fair trial in accordance with due process of
law and his sixth amendment right to confront the
witnesses against him. The sixth amendment
right is developing in a manner which suggests
that courts are becoming increasingly receptive
to the idea that defendants are entitled to exten-
sively cross-examine all accusing witnesses.’”* If
a state has enacted a constitutionally questionable
evidence provision, the prosecutor, too, is aware
that the statute will eventually be challenged.
Both sides may believe, for different reasons, that
their case is not the right case to test the statute.
The decision to plea bargain, nevertheless, wiil
be influenced by the existence of a statute which
is ripe for challenge.

The most important constitutional challenge has
been against the rape evidence statute in Michi-
gan, which excludes evidence of the victim’s prior
sexual conduct with third parties.’®® A series of
Michigan Supreme Court cases has interpreted
that statute; an intermediate Michigan appeals
court has recently declared part of the Michigan
evidence statute to be unconstitutional.’®* Cross-
examination is particularly sacred to trial attorneys
and judges, and statutes which impose limits on
cross-examination have not been favorably re-
garded by courts and may be particularly suscep-

192. See Westen, Confrontation and Compulsory Pro-
cess: A Unified Theory of Evidence for Criminal Cases,
91 Harv. L. REv. 567 (1978).

193. MrcH. Comp. Laws § 750.520] (MicH. STAT.
Ann. § 28-788(10) (Callaghan Cum. Supp. 1979-1980)).

194. People v. Williams, 95 Mich. App. 1, 289 N.W.2d
863, leave to appeal granted, 408 Mich. 959 (1980).

Litigation involving the Michigan rape evidence statute
has been the most extensive to date. The Michigan
statute totally excludes all forms of evidence concerning
the victim’s prior sexual conduct except conduct with the
defendant or conduct which would show the source of
pregnancy, disease, or other relevant physical condition
of the victim. Several stages of appellate review have
taken place on several issues. The Michigan Supreme
Court has declared recently that in some circumstances
if evidence of the defendant’s prior conduct is admissible,
then the victim’s prior conduct also must be admissible
irrespective of the statutory prohibition. People wv.
Oliphant, 399 Mich. 472, 250 N.W.2d 443 (1976); People
v. Patterson, 79 Mich. App. 393, 262 N.W.2d 835
(1978); People v. Dawsey, 76 Mich. App. 741, 257
N.w.2d 236 (1977).
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tible to constitutional challenge. A typical cir-
cumstance in which the courts have allowed limits
on the scope of cross-examination has involved
police informants.® In those cases, the courts
weighed the law enforcement agency’s interest in
obtaining sufficient information to indict against
the defendant’s right of confrontation. Police
have argued that informers are absolutely neces-
sary for law enforcement; most courts have found
this to be a sufficiently strong interest to withhold
identification evidence. Such evidence, however,
rarely has any probative value for the jury with
respect to substantive guilt, and the danger to the
witness-informer is immediately apparent.

In a rape case, however, the courts will weigh
the interests of the state and defendant differently
than they will in other cases involving confronta-
tion rights. The counterbalancing interest of the
state may be articulated as the personal right of
the victim to privacy. This privacy right is gen-
erally held to be less compelling than the de-
fendant’s right to a fair trial. The United States
Supreme Court, in fact, has declared unconstitu-
tional statutes which prohibit publicity concern-
ing rape victims.®® For this reason, the constitu-
tional challenges to rape shield statutes may fall
upon relatively sympathetic ears.

Rape shield statutes have been justified as a
way to increase victim reporting. In theory,
if victims are assured that they will not be
harassed or humiliated at trial, reporting will in-
crease.”® There has never been a reliable or

195. E.g., Roviaro v. United States, 353 U.S. 53
(1957).

196. Cox Broadcasting Corp. v. Cohn, 420 U.S. 469
(1975). A few states have recently enacted statutes
which try to limit public accessibility to the names of
victims or to hearings regarding the admissibility of evi-
dence concerning the victim’s prior sexual history with
third parties. Whether these statutes will survive con-
stitutional attack after Cox and subsequent first amend-
ment cases remains to be seen. Presumably, the statutes
which require an in camera hearing on relevance present
no constitutional problems. E.g., N.C. GeN. StaT. §
8-58.6 (Cum. Supp. 1979) (the record of the in camera
hearing shall not be public); Wyo. StaT. § 6-4-312 (Cum.
Supp. 1979) (any motion submitted for the introduction
of evidence regarding the prior sexual history of the
victim is privileged and not to be released or available
for public scrutiny). Mass. Gen. Laws Ann. ch. 278, §
16A (West Supp. 1979), which excludes the public from
trials for sex offenses involving persons under 18, has been
upheld by the state’s highest court. Ottaway Newspapers,
Inc. V.) Appeals Court, 372 Mass. 539, 362 N.E.2d 1189
(1977).

197. Reform in Maryland, supra note 61, at 157-59.
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authoritative demonstration of the nexus between
the enactment of a rape shield statute and an
increase in reporting. We know that the number
of reported rapes has dramatically increased.
We also know that large numbers of victims are
going to newly formed rape crisis centers. If
reliable data were available indicating that the
rape evidence statutes have increased victim re-
porting, then the courts would weigh that legisla-
tive justification against the constitutional chal-
lenges.

Rape evidence statutes may not accomplish
their stated objectives for a number of reasons.
First, the statutes may have a limited practical
effect because most formulations only exclude
evidence of one particular type or evidence in-
troduced for one particular purpose. Second, the
statutes may be ineffective because they are
drafted so broadly that they may be subject to
constitutional challenge. Third, the statutes may
be ineffective because judges and juries make de-
cisions according to sexist attitudes which are
highly prevalent in society, and a simple rule of
evidence will not change those attitudes. Fourth,
evidence statutes may be ineffective because prac-
ticing lawyers and judges are uninformed or un-
aware of their existence. Finally, rape evidence
statutes may fail to accomplish reform objectives
because they are directed at a model of trial dis-
position, and the vast majority of criminal cases
are decided by plea agreement without a trial.
Far too little empirical research has been con-
ducted on the actual effect of reform statutes, but
existing commentary suggests that the Florida ex-
perience is probably not unusual.**®

VIII. THE LEcISLATIVE HisTORY OF RAPE
REForM LEcisLaTioN 1IN NEW JERSEY

The history of the enactment of rape reform
legislation in New Jersey offers both an example

198. Idaho passed a rape shield statute in 1977. IbaHo
Cope § 18-6105 (1979). In 1979, a commentator in-
terested in the legal arguments supporting such statutes
conducted an informal survey of the trial courts in the
state and “found a lamentable lack of awareness of even
the very existence of the statute.” Nicoll, Idaho Code
§ 18-6105: A Limitation on the Use of Evidence Relating
to the Prior Sexual Conduct of the Prosecutrix in Idaho
Rape Trials, 15 Ipano L. Rev. 323, 342 (1979). One
court reportedly made a ruling directly contrary to the
new statute, relying instead upon an outdated legal en-
cyclopedia. Id.
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and an admonition to reformers in other states.*®®
Although a rape reform statute went into effect in
New Jersey in 1979 after an extensive lobbying
effort, there are reasons to question whether the
goals of reformers can be achieved with this
statute or with any statutory reform unaccom-
panied by other major changes to the criminal dis-
position process.

Prior to the 1979 reform, New Jersey had a car-
nal knowledge statute which defined three sexual
crimes: carnal knowledge of a woman over sixteen
by force, carnal abuse of a “woman child” under
twelve, and carnal abuse of a “woman child” over
twelve and under sixteen.?® The prior New Jer-
sey statute called the offense rape, and the offense
itself was a variant of the traditional English
common law crime. A separate provision of the
law addressed carnal knowledge of inmates in
homes and institutions.?® This section of the
prior law was declared unconstitutional by a lower
court because it totally precluded consensual sex-
ual activity among institutionalized populations;
this holding was reversed on appeal** Prior to

199. A detailed history of legislative changes in the
New Jersey rape law prior to the enactment of a rape
reform statute in 1978, effective in 1979, can be found
in Rape I.

200. N.J. StaT. ANN. § 2A:138-1 (West 1969) (re-
pealed by N.J. Stat. Ann, § 2C:14-2 (West Pamph.
1980)) provided:

Rape and carnal abuse; penalty. Any person who
has carnal knowledge of a woman forcibly against
her will, or while she is under the influence of any
narcotic drug, or who, being of the age of 16 or over,
unlawfully and carnally abuses a woman-child under
the age of 12 years, with or without her consent,
is guilty of a high misdemeanor and shall be punished
by a fine of not more than $5,000, or by imprison-
ment for not more than 30 years, or both; or who,
being the age of 16 or over, unlawfully and carnally
abuses a woman-child of the age of 12 years or
over, but under the age of 16 years, with or without
her consent, is guilty of a high misdemeanor and
shall be punished by a fine of not more than $5,000,
or by imprisonment of not more than 15 years, or
both.

201. N.J. STat. ANN. § 2A:138-2 (West 1969) (re-
pealed by N.J. Stat. Ann. § 2C:24-7 (West Pamph.
1980)) provided:

Carnal knowledge of inmates of homes or institutions

for the feeble-minded or mentally ill. Any person

who has carnal knowledge of a female inmate of any

home or institution for feeble-minded or mentally ill

females, or of any home or training school for the

feeble-minded, with or without her consent, is guilty
of a misdemeanor.

202. State v. Hill, 166 N.J. Super. 224, 399 A.2d 667
(Law Div. 1978), rev’d and remanded, 170 N.]J. Super.
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the 1979 reform, New Jersey had no prompt com-
plaint requirement, no statutory corroboration re-
quirement, and no common law rule which re-
quired a judge to instruct the jury that rape was
a crime especially difficult to prove. The carnal
abuse section served as the statutory rape law,
with carnal abuse interpreted to include both
intercourse and sexual activity other than inter-
course. Carnal abuse usually encompassed forci-
ble rape of females between twelve and sixteen.
Carnal knowledge was defined by case law as
sexual intercourse. Common law principles ex-
cluded spouses from prosecution.

Although the New Jersey rape statute was
amended ten times prior to the enactment of the
1978 rape reform legislation, the pre-reform statute
was, in effect, the same statute enacted in 1796.
That statute was derived from the Elizabethan
rape statute of 1576. The age requirement for
victims and offenders had been changed, and an-
cillary provisions regarding drugs and women in
institutions had been added, but the definition of
the offense and the terminology used were essen-
tially the traditional Elizabethan formulation.

In October 1971, the New Jersey Criminal Law
Revision Commission issued a Final Report and
Commentary on its proposed New Jersey Penal
Code.2®® The proposed New Jersey Penal Code
followed the American Law Institute’s Model
Penal Code with respect to most substantive
offenses, including rape.?* Under the proposed
code, rape and aggravated rape were the principal
sexual offenses. Aggravated rape was sexual in-
tercourse with a female other than one’s wife when
she was compelled to submit by force, threat of
imminent death, serious bodily injury, extreme
pain or kidnapping, inflicted upon her or any other
person. Rape was defined as sexual intercourse
to which the female was forced to submit by
any threat that would prevent resistance by a

485, 406 A.2d 1334 (App. Div. 1979). The lower court
cited Rape I in support of its holding.

203. New Jersey CriMINAL Law Revision Comwis-
sioN, Tue NEw Jersey PexarL Cope Vor. I: ReporT anD
PenaL Cope and T New JeErsEy PeEnar Cope Vor. II:
ComMEeNTARY (1971) [hereinafter cited as 1971 PeNaAL
Cope and 1971 COMMENTARY].

204. 1971 PenaL Cobg, supra note 203, at Chapter 14.
The New Jersey Criminal Code enacted into law in 1978,
effective 1979, adopted substantial portions of the code
as recommended by the Criminal Law Revision Com-
mission in 1971.
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woman of ordinary resolution. The statutory age
of consent was twelve.?®® Sexual assault was de-
fined as a minor sexual contact offense. The
Commission statute required corroboration and
prompt complaint, excluded spousal rape, and
recommended a mistake as to age provision. This
statute never became law in New Jersey.

Before the incorporation of rape reform legisla-
tion into the New Jersey Penal Code, a number of
reform statutes were unsuccessfully introduced in
the legislature. Chapter 14 of the present New
Jersey Penal Code was drafted in the spring of
1978 by a coalition of feminist groups with the
assistance of the NOW National Task Force on
Rape. The rape reform statute was introduced
into the penal code as a Senate Judiciary Commit-
tee amendment to what was essentially the 1971
draft of the penal code. After extensive public
hearings in May and June of 1978, the Senate Ju-
diciary Committee made a number of important
substantive amendments to the 1971 penal code,
and included the rape reform bill in the proposed
legislation. Public testimony was heard, impor-
tant changes in sentencing were introduced, and
the rape reform statute was reported out of com-
mittee with the amended criminal code in June
1978.2® The Assembly Judiciary Committee sub-
sequently adopted the penal code without making
major changes in the revised sex offense chapters
in June 1978.

The NOW bill, which was adopted by both
houses of the legislature in 1978 without major
definitional change, was modeled after the 1976
Center for Rape Concern Model Sex Offense Stat-
ute.?”  That statute was based upon selected
statutory provisions of the Michigan Criminal
Sexual Conduct Statute 2°® and the reform statutes

205. The American Law Institute’s Model Penal Code
recommendation for the statutory age of consent was 10.
A.LI Moper Penan Cope § 213.1(1)(d) (Final Draft
1962). This meant consent was a defense to any acts
with females over 10.

206. The chairmen of the Senate and Assembly Judici-
ary Committees were both exceptionally sympathetic to
the goals of rape reform legislation. Without their per-
sonal commitment to the passage of a reform bill, the two
committees might well have adopted the 1971 Commis-
sion statute.

207. Bienen & Meyer, Philadelphia Center for Rape
Concern Model Sex Offense Statute, Rape II.

208. Micu. Comp. Laws AnN. §§ 750.520a-l (Mich.
StaT. ANN. §§ 28.788 (1)-(12) (Callaghan Cum. Supp.
1980)).
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in New Mexico, Minnesota, and Waisconsin.2%®
Prior to the enactment of the New Jersey sexual
assault provisions, the New Jersey legislature had
enacted a limited rape evidence statute which
introduced restrictions on the admissibility of
evidence of the rape victim’s prior sexual con-
duct*®  The reform statute strengthened these
evidence provisions.*"’ The penal code package
was signed into law by Governor Brendan Byrne
on August 10, 197822

The NOW sexual assault statute radically
changed the New Jersey rape law. Two cate-
gories of sexual assault and two categories of crimi-
nal sexual contact, both sex-neutral, replaced the
crime of rape. The spousal exception was re-
moved, and incest and sodomy were no longer
designated crimes. The resistance requirement,
the presumption of an actor’s inability because
of age, and the mistake as to age defense were
abolished by statute. Penalties were reduced, and
mandatory terms for second offenders were
adopted. Statutory rape was redefined and penal-
ties were removed for consensual sexual activity
involving persons over sixteen. Although the
statute provided greater protection for victims, the
sentencing provisions of the code reduced normal
terms. Rape formerly carried a maximum of thirty
years, and the imposition of the maximum term
had been mandatory if the convicted rapist was
determined to be a “compulsive and repetitive” sex
offender.*®* Under the new code, a first convic-

209. MinnN. StaT. ANN. §§ 609.341 to .351 (West Supp.
1980); N.M. Start. Ann. §§ 30-9-10 to -17 (1978); Wis.
StaT. Ann. §§ 940.225 (1)-(5) (West Supp. 1979-80).

210. N.J. Stat. Ann. §§ 2A:84-32.1 to -32.3 (West
Supp. 1978). This section was replaced by a stronger
evidence provision in the sex offender section of the new
Code. N.J. StaT. AnN. § 2C:14-7 (West Pamph. 1980).

211. N.J. Stat. AnN. § 2C:14-7 (West Pamph. 1980)
(replacing N.J. STaT. Ann. §§ 2A:84-32.1 to -32.3 (West
Supp. 1978)). The 1979 evidence statute requires the
defense to establish by “clear and convincing” proof the
relevance of the victim’s sexual conduct which has oc-
curred more than one year before the date of the incident.

212. The effective date was September 1, 1979. In
1979 there were numerous unsuccessful attempts to push
forward the effective date, and important amendments
were passed in July and August of 1979, such as the
change in the statutory age for sex offenses. See text
surrounding note 214 infra.

213. N.J. Stat. ANN. §§ 2A:164-1 to -13 (West Supp.
1978). The reenacted sex offender statute removed the
mandatory maximum term and made other significant
amendments concerning offenders who were found to be
“compulsive” and “repetitive” and sentenced to “special-
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tion for aggravated sexual assault carries a penalty
of ten to twenty years, on the theory that juries
will be more likely to convict if the penalties are
reduced.

The unamended 1978 version of the New Jersey
reform bill included no reference to consent or to
the age of consent as an operative concept. The
statute defined aggravated sexual assault as an act
of sexual penetration with a victim less than thir-
teen years old when the actor was four years older.
Since the reform statute was drafted to obviate
the need for proof of non-consent in most circum-
stances, the concept of an age of consent was
meaningless within the context of the code. Dur-
ing the hiatus before the effective date, an enor-
mous outcry over the reduction of the statutory
age to thirteen, or the “repeal of the age of con-
sent,” as the protestors called it, produced suffi-
cient political pressure to force the legislature to
amend the age provisions in the 1979 amendments
to the penal code.”™* The 1979 amendments to the
rape reform statute added an offense defined as
sexual penetration with a victim under the age of
sixteen. The term consent was not used; and, after
debate, the restriction of a four-year age gap be-
tween the victim and the actor for sexual penetra-
tion with a person under thirteen was removed.'®
An amendment to reintroduce the spousal excep-
tion and only exclude spouses who were living
apart was narrowly defeated in committee during
the 1979 amending process.

It may be difficult to separate the effect of New
Jersey’s rape reform legislation from the effect of
other systemwide changes in the criminal law in-
troduced by the 1979 Code of Criminal Justice.
The success of rape reform legislation in New
Jersey may well depend upon the success or failure
of the implementation of the code as a compre-

ized treatment for his mental condition.” N.J. StaT.
Ann. §§ 2C:47-1 to -5, -7 (West Pamph. 1980).

214. During this same period, there was also a great
deal of publicity concerning the repeal of the former
sodomy statute and the decriminalization of consensual
homosexual conduct. Amendments recriminalizing con-
sensual homosexual conduct between adults failed to
pass.

215. 1979 N.J. Laws, ch. 178, §§ 26, 27 (Aug. 2, 1979)
(amending N.J. Star. Ann, §§ 2C:14-2, -3 (West Pamph.
1980)). Essentially, these amendments reintroduce the
offense of “statutory rape” and create a new offense of
statutory criminal sexual contact when the victim is over
13 and under 16 and the actor is over four years older.
See N.J. StaT. ANN. § 2C:14-3(b) (West Pamph. 1980).
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hensive package of criminal reforms. If reforms
are to be successful, they must include a realistic
assessment of the existing criminal justice system.
They must anticipate other major changes in the
criminal law, such as those now taking place in
the area of sentencing, where legislatures are en-
acting statutes which increase penalties and add
mandatory periods of incarceration.

IX. THE SociAL IMPLICATIONS OF LEGISLATIVE
CHANGES IN THE RAPE Laws

It is impossible to measure whether legislative
changes in the area of rape reflect changing social
attitudes toward women, or whether the changes
in the rape laws produce changes in public atti-
tudes. Regardless of causation, the educative role
of rape reform legislation is significant. For pro-

fessionals such as police, prosecutors, investigators,
court clerks, hospital personnel, and others whose
job it is to carry out society’s instructions in institu-
tional settings, changing the law means an imme-
diate change in some behavior or practice. An
eventual change in personal attitudes may follow.
Institutional actors, whether or not they agree with
the policy objectives, often have no choice but to
implement the reform imposed by statute. Even
if those objectives are not perfectly realized, the
reform has accomplished something if it simply
announces that the formal law requires changed
behavior.

Inevitably, reform statutes will accomplish less
than their drafters had hoped. At the moment,
we have almost no reliable data on the impact of
rape reform legislation.?’® It is crucial that such
data be generated so that the backlash regarding
women’s issues in general will not find expres-
sion in a political movement to reverse reforms in
the area of rape®”’

However, even without empirical data, it is
clear that statutory reform in the area of rape
has already had an important effect upon public
opinion, regardless of any impact upon decision-
making or adjudication within the labyrinths of
the criminal justice system. Victims, and women
generally, are more aware that hospitals have
special facilities for rape victims and that hotlines
and crisis counseling are available. This knowl-
edge may well increase the number of reporting
victims.  Social attitudes toward rape have

216. The most extensive research to date is the Uni-
versity of Michigan’s study of Michigan’s Criminal Sexual
Conduct Law, funded by the National Center for the
Prevention and Control of Rape. This study is an assess-
ment of the impact of the 1975 statutory reforms in
Michigan based upon interviews with prosecutors, police,
rape crisis counselors, and others. J. MagrsH, N. CarLaN,
A. Geist, G. GRreGG, J. HARrRINGTON, D. SHARPHORN,
FiNnaL ReporRT: LAw REFORM IN THE PREVENTION AND
TreaTMENT OF RaPE (1980).

217. In 1975 Nevada enacted a statute which man-
dated that the state pay for counseling and medical care
for victims and their spouses. Nev. Rev. StaT. § 217.-
300 to .320 (1977). In 1977 the provisions for what had
to be shown in order to qualify for counseling were made
more strict. Nev. Rev. StaT. § 217.300 to .320 (1977), as
amended by L. 1979, ch. 353. Perhaps this was in re-
sponse to abuse under the former law. South Dakota
removed the spousal exception in 1975 and put it back in
1977. The right-to-life groups in New Jersey were very
active in lobbying against the criminal code and were
successful in lobbying through the amendments to the
statutory age in New Jersey.
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changed to the extent that articles in the press,
for example, treat the subject in an entirely dif-
ferent manner than they did five years ago. This
change may be attributed to educational efforts
which accompanied the lobbying for reformed
legislation. Certainly, these changes would not
have occurred without some change in attitudes.
Women who lobbied for legislative changes flexed
their political muscle and delivered the message
that women voters were no longer prepared to
tolerate a legal definition of rape which presumed
that women could consent to brutal sexual as-
saults, that they routinely lodged false and vindic-
tive complaints, and that only virgins deserved
protection. The passage of rape reform legisla-
tion in over forty states makes an important po-
litical statement. Even if no rapist is convicted
who would not have been convicted under the
old law, the fact that some form of rape reform
legislation has been passed by most state legisla-
tures is itself a significant social comment.
Unfortunately, there is every reason to believe
that the institutional characteristics of the criminal
justice system will preclude rape reform legisla-
tion from achieving its articulated purpose. Most
strikingly, the norms which purport to be upheld
by the system are in fact disregarded by the sys-
tem. Prior to the reform of the 1970’s, the law
stated that rape was a serious crime, but few
offenders were arrested, prosecuted, or convicted.
Reform began with frustration caused by the fact
that criminal laws and institutions paid no atten-
tion to rape victims. Perhaps one reason the rape
evidence provisions have been so popular with
reformers is that they are seen as statutes which
attempt to directly address the status and prob-
lems of victims in the criminal justice process.
Most defendants accept a plea bargain long be-
fore trial. The conviction is the result of negotia-
tion between the prosecutor and the defense at-
torney. The victim in a rape case probably will
not even be informed of the bargained conviction,
the sentence agreed upon, or the exact plea.?'

218. An innovative legislative approach to this intrac-
table problem has recently been taken in Indiana. A 1979
Indiana statute requires the prosecutor to inform the rape
victim of the terms of the plea bargain, to allow her to
object to the plea bargain, and to allow her to testify at
the judicial hearing on the plea at sentencing. The victim
also has a right to be present during plea negotiations.
This statute was passed after rape crisis counsellors per-
suaded the prosecutor’s office to adopt an informal rule
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There will be no rulings on issues of law; there
will be no jury findings of fact. Legislative reform
which does not explicitly address the realities and
local practices in plea bargaining will have no
effect upon the vast majority of criminal disposi-
tions.

Rape reform legislation must have a discrete
impact upon sentencing or add new offenses in
a dramatic way to change the outcome in the
majority of cases.*’® Independent of the passage
of rape reform legislation, reforms and changes
in the area of sentencing have great importance
for rape; included are the imposition of higher or
different penalties when severe injury occurs,?
mandatory custodial sentences,** restrictions on
parole,®®* and the definition of special or extended
terms.**® The effect of rape reform legislation is,
and will continue to be, significantly affected by
a national movement away from indeterminate
sentencing.”**  Formal rules, evidence require-
ments, statutory definitions of offenses, and jury

instituting these reforms on a trial basis. Inp. CopE ANN.
§§ 35-5-6-1 to -5 (Burns 1978 & Supp. 1979).

219. In a few states, rape reform legislation has at-
tempted to address this issue. Most rape statutes have
introduced reduced penalties for rape on the questionable
theory that reduced penalties make it more likely that a
jury will return a conviction. See Reform in Maryland,
supra note 61, at 164. Certainly a reduction in penalties
without any other reforms will simply reduce sentences.
A number of states have introduced mandatory custodial
sentences. E.g.,, CaL. PenaL Cope § 1203.065 (West
Supp. 1980). Other states have mandatory minimum
sentences for repeated offenders. E.g., N.J. StaT. Ann.
§ 2C:14-6 (West Pamph. 1980) (mandatory minimum
of five years for a second sex offense).

220. E.g., Car. PeNaL CopE § 264 (West Supp. 1978);
Ky. REv. StaT. § 510.040(2) (Repl. 1975); MonT. REv.
Copes Ann, § 45-5-502(3) (1979); NeB. Rev. StaT. §
28-408.03(2) (1975); NEv. Rev. STaT. § 200.366(2) (a)
(1977); Tenn. CobE ANN. § 39-3703(a) (1) (B) (Cum.
Supp. 1980).

221. E.g., Mass. GEN. Laws ANN. ch. 276, § 87 (West
Cum. Supp. 1979).

222. E.g.,, Fra. Stat. Anx. §§ 775.082(1), (2), 794.-
011(2) (West 1976); Ipano Cope § 20-223 (Cum.
Supp. 1980); La. REv. STaT. AnN. § 14:42(3) (West
Cum. Supp. 1979).

223. E.g., Haw. Rev. StaT. § 706-661 (Repl. 1976);
Iowa Cope Ann. § 9029 (West Pamph. 1979); Mo.
ANN. STAT. § 558.016 (Vernon Pamph. 1979); N.J. Star.
AnN. § 2C:47-6 (West Pamph. 1980); N.M. StaT. AnN.
§ 31-18-5 (1978); N.Y. PENAL Law § 70.02 (McKinney
1977 & Supp. 1979); S.D. CompIiLED Laws ANN. § 22-1-
2(8) (1979); Wyo. Stat. § 6-4-306 (1977).

224. But see N.J. StaT. AN~. §§ 2C:45-1 to -4 (West
Pamph. 1980). The special mandatory 5-year minimum
sentence for second offenders sex offense cases is counter
to this general philosophy.
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instructions may be largely irrelevant to the way
in which decisions are made.”® The strategic
decision of the prosecutor in a rape case may be
governed by a variety of factors.?® The prosecu-
tor may respond to political pressure from the
community to increase rape convictions. What-
ever the particular pressures in a single case, how-
ever, the prosecutor will see this case as one of
many in his or her caseload. If this case goes
to trial, it means another case will not, because
all actors in the system are committed to taking
only a small percentage of cases through the trial
process. For public defenders, a cost-effective-
ness analysis of time and effort operates upon
both overall caseload and specific cases. Private
attorneys with a significant number of criminal
cases usually conform to norms of systematic co-
operation with other professionals in the criminal
justice system.

Since the crucial factor in plea bargaining is
sentencing, the introduction of a new factor such
as the redefinition of an offense may operate in
unexpected ways. The effect of the reform stat-
utes may be an increase in plea bargaining, which
necessarily means a reduction in the amount of
time served. If the new definition of sexual as-
sault, for example, is accompanied by shortened
penalties, and if there are ambiguities in the stat-
ute, the only result may be shorter bargained
sentences until one side decides to test the new
statute at trial. Similarly, new provisions which
increase the number of procedural hurdles be-
fore the defense can introduce evidence of the
victim’s prior sexual conduct at trial may simply
make it more likely that cases will not reach trial.
Thus, the legislative change in the evidence laws
may have an actual result which frustrates the
desired or expected result.

It is not uncommon for the results of a change
in the rape laws to differ from what was expected

295. See L. MATHER, PrLEA BaArcamnING OR TriaL?
THE Process oF CRIMINAL-Case DisposrTion (1979).

226. See BATTELLE MEMORIAL INSTITUTE LAW AND
Justice Stupy CENTER, FomRcIBLE RAPE: A NATIONAL
SurvEY OF THE RESPONSE BY PROSECUTORS, PROSECUTORS’
Vor. I at 18, Table 29 (Gov’t Print. Off. 1977). The
Battelle Prosecutors’ Survey asked prosecutors a number
of questions about their perception of the strength of the
case, the strength of the law, etc. The Battelle analysis
did not address itself to the informal aspects of judicial
process, except to note that the vast proportion of all
rape cases were plea bargains and that situation was
unlikely to change.
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by those who initiated the reform.””” In the Dis-
trict of Columbia, the removal of the corrobora-
tion requirement in rape, which most reformers
regard as a major goal, seemed to have no measur-
able effect upon case disposition or upon sentenc-
ing.**®* Factors which have been found to be sig-
nificantly related to the conviction rate are not
necessarily factors which are changed by rape
reform legislation. The factors found to influence
the conviction rate were the age of the defendant,
whether a sodomy charge was also brought,
whether property or other evidence was recovered,
time between offense and arrest, and presence
of witnesses other than the victim. The presence
of a sodomy charge would be changed by the re-
definition of rape as sex-neutral or as sexual as-
sault, and presence of witnesses other than the
complaining witness might constitute the presence
of legally required corroboration, but the other
considerations would not vary with new legisla-
tion. It is also significant that the factors which
the data indicate are determinative of conviction
differ markedly from the factors cited by prose-
cutors as being important to conviction.?®® Prose-
cutors cited use of force and injury to the victim
as the two most important factors in obtaining a
conviction, but serious offenses were no more
likely than other cases to result in conviction.?°

The enactment of some form of rape reform
legislation in a majority of states is an example
of both the success and the failure of the feminist
movement in the United States. The mere pas-
sage of rape reform legislation through over-
whelmingly male state legislative bodies domi-
nated by regional and party concerns is a demon-

227. The fact that legislative reform is less than per-
fectly successful is not peculiar to rape. In a recent
study of mandated procedural reforms in Denver, it was
found that a reform which was intended to increase the
number of pleas and speed cases to disposition actually
had the effect of increasing the average elapsed time to
disposition. The failure of the reform was explained in
part by the fact that reform goals were set unrealistically
high. InsTiTUTE FOR COURT MANAGEMENT, U. oF DENVER
Law CeNTER, PLEA NgcotiaTions IN DEnveErR (1972),
cited in R. NiMMER, THE NATURE OF SYSTEM CHANGE:
RerorMm Impact IN THE CriMINAL Courts 110 (1978).

228. K. WiLLiams, THE PROSECUTION OF SEXUAL As-
sauLTs 30 (1978).

229. See BATTELLE MEMORIAL INSTITUTE LAwW AND
Justice Stupy CENTER, ForcisLE RAFPE, supra note 226
at 18, Table 30, cited in K. WILLIAMS, supra note 228,
at 31.

230. Id.
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stration of the political power of feminists. Fif-
teen years ago, the most radical feminists would
not, and could not, have predicted that state leg-
islatures would be persuaded to redefine the crime
of rape in a manner which reflected the concerns
of women. The impact of rape reform legislation,
however, upon those factors which motivated
feminists to lobby for legislative change has been,
if not negligible, at least far short of reform goals.

The educational side effects of getting rape
reform legislation passed, rather than the direct
substantive impact upon the processes of the crim-
inal justice system, may be most important. Such
benefits can be seen in the introduction of special
police training for rape cases and in the provisions
of mandated hospital services for victims.?®' Not
only does the latter benefit spare the victim the
outrage and expense of hospital bills for examina-
tions required by the state, but it also serves as
an admission by the state of social responsibility.
Specially trained support staff, new community
services, and public discussions of the subject are
additional benefits.

Another important parallel development can
be seen in those few states which have introduced
crime victim compensation statutes, which provide
for reparation and restitution.*** Nevada is still
unique in requiring the state to fund counseling
tor rape victims and their spouses, but a number
of states now define injury from rape to include
psychological and emotional harm.?*** Although
these reforms have not taken place in the ma-
jority of states, they represent an important step
toward the recognition that rape is a violent crime
against women which bears no relationship to
consensual sexual activity among adults. Until
society internalizes that reality, women will con-
tinue to be victims of rape on the street, in their
homes, and in their offices. Women will continue

231. E.g., Jowa CopE AnN. § 709.10 (West Pamph.
1979); Mb. Ann. Cope art. 41, § 70A (1978 & Supp.
1979); Minn. Star. AnN. § 299B.03 (West Cum. Supp.
1980); Nev. Rev. Star. § 217.300 (1977); Wvo. StaT.
§ 6-4-309 (1977).

232, E.g., MmN, StaT. Ann, § 299B.03 (West Cum.
Supp. 1980) (“reparations” include the cost of the victim’s
attorney’s fees); N.M. Star. Ann. § 31-17-1 (1978); Pa.
Start. Ann. tit. 18, § 11068 (Purdon Cum. Supp. 1979-
80); S.D. CompiLep Laws AnnN. § 23A-28-1 to -10 (Re-
vision 1979). New Mexico, Pennsylvania, and South
Dakota use the term “restitution.”

233. E.g., DeL. Cope ANN. tit. 11, § 764(1) (Repl
1979).
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to be degraded and humiliated by the social and
judicial institutions which tell the victim that
what happened to her was really her fault. If
statutory reform cannot by itself change people’s
attitudes toward rape or implement comprehen-
sive change within the criminal justice system, it
does represent an important first step toward these
goals. Public opinion has been importantly in-
fluenced by the frank and critical discussions in
the press of the problems rape victims face in the
criminal justice system. Perhaps the overall im-
pact of new legislation will only be seen after
several years. Even though laws take effect al-
most immediately, customs, attitudes, and unwrit-
ten procedures take longer to change.

The history of the enactment of rape reform
legislation in New Jersey is an illuminating ex-
ample of both the success and failure of reform
efforts. In New Jersey, the passage of rape re-
form legislation accompanied the adoption of a
new criminal code which redefined other crimes,
codified new defenses, and introduced new criteria
for sentencing. The fact that rape reform legis-
lation is incorporated in a comprehensive reform
of the criminal laws may make it difficult to at-
tribute a specific effect to the change in the rape
laws.

Over thirty states have enacted comprehensive
penal code reform. The status of rape reform
legislation within such codes has not been ade-
quately dealt with in the literature. At present,
it is possible only to comment upon the intended
effect of rape reform legislation and speculate
upon systemwide impact. The important empiri-
cal work remains to be done; systemwide, detailed
research will tell us if rape reform legislation has
brought about the goals of the reformers.

Reforms in the area of rape may be ineffective
if they do not address the intractable social prob-
lems within the criminal justice system. Yet leg-
islative reform in the area of sex offenses repre-
sents more than a technical change in the criminal
law. The society is adjusting to recent radical
changes in the status of women through its collec-
tive reconsideration of legislative changes in rape
laws. The culture as a whole is rethinking these
issues while expressing ambivalence and some
hostility toward women’s insistence upon defining
new and independent roles for themselves, roles
which are predicated upon women’s possession



(1980)] Bienen/RAPE REFORM LEGISLATION 213

and control of their sexuality. Reforms in the
area of rape speak to more than the criminal jus-
tice system, even though rape, by whatever name,
is a crime. Because in the past rape served to
express more than the society’s declaration of an
illegal act, reforms in the area of sex offenses

will continue to be a vehicle for women to insist
that their autonomy must be protected by the
agents of social control. In the coming decade,
legislative reforms in the area of rape will con-
tinue to mirror and to measure the ongoing trans-
formation of the status of American women.
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